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ABSTRACT
TITLE IX OF THE EDUCATION AMENDMENTS OF 1972 AND ITS IMPACT ON
INTERSCHOLASTIC ATHLETICS: A REVIEW OF RELATED LITIGATION
Rebecca P. FitzPatrick, EdD
Department of Leadership, Educational Psychology and Foundations
Northern Illinois University, 2018
Dr. Christine Rienstra Kiracofe, Director
This study attempts to examine the role of Title IX of the Education Amendments of
1972 in interscholastic athletics to determine if a pattern exists in the application of the law. The
U.S. Department of Education’s Office for Civil Rights is responsible for enforcing the goal of
Title IX, which is to prohibit discrimination on the basis of gender in educational programs
receiving federal assistance. Examining federal legislation, litigation, and guidance from the
Office for Civil Rights provides a historical backdrop in which to examine the potential future
guidance of Title IX on interscholastic athletics.
Title IX was originally passed to rectify inequities in colleges and university programs,
although it mentioned elementary and secondary schools. The earliest application of the law was
on academic programs and departments. Ultimately, through guidance from the Office for Civil
Rights and court cases the law was applied more broadly to include athletics and interscholastic
institutions.
The purpose of this study is to examine the patterns of application of the law to
interscholastic athletics. Areas of examination include the application of Title IX’s three-part test,
elements in Title IX litigation, Title IX court case jurisdiction, frequency of interscholastic Title
IX decisions, Title IX court cases by sport, Title IX court cases by gender, and the impact of

booster club funding. The analysis of these areas provides school district administrators with
instructive guidance for avoiding litigation and ultimately providing equitable athletic
opportunities for both boys and girls.
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CHAPTER 1
INTRODUCTION
Background
Title IX of the Education Amendments of 1972 prohibits discrimination on the basis of
sex by any educational program or activity that receives any federal funding.1 Prior to Title IX,
competitive athletic opportunities for women were limited, in favor of more recreational and
social physical activities.2 As greater numbers of women began to enroll in colleges and
universities in the late 1800s, intramural, club sports, and play days for women were created.3
The first intercollegiate sport, basketball, was offered to women at Smith College in 1892.4
Efforts to continue to expand intercollegiate athletics for women were deterred by physical
educators who believed women should not exert themselves but rather enjoy the social
pleasantries of physical activity.5 With the passage of the Civil Right Act of 1964, women began
to organize and appeal for equal opportunities, including those in athletics.6 Title IX was passed

Title IX of the Education Amendments of 1972, 20 U.S.C. § 1682 (2015).
Richard Bell, A History of Women in Sport Prior to Title IX, (September 10, 2017, 3:08
PM), http://thesportjournal.org/article/a-history-of-women-in-sport-prior-to-title-ix/.
3 Id.
4 Id.
5 Id.
6 Id.
1
2

2
in 1972 and, although lacking momentum early on, colleges, universities, and public K-12
schools slowly began to introduce additional competitive athletic opportunities for women.7
Between 1972 and 2012 athletic participation rates for women increased 990% at the
high school level and 560% at the collegiate level.8 Notwithstanding this substantial increase,
these participation rates reflect a gap between the overall percentage of female students and the
percentage of female students who participate in athletics.9 For example, in 2000, 57% of college
students were female, yet only 43% of college athletes were female.10 Further, examination of
interscholastic athletics in 2012 revealed 49% of high school students were female, but only 42%
of high school athletes were female.11 Under Title IX’s implementing regulations, this
participation gap warrants investigation. This study examines the policies, procedures,
regulations, and court proceedings that have shaped Title IX’s current implementation with
respect to interscholastic K-12 athletics.
Introduced by Senator Birch Bayh of Indiana, Title IX’s origin is rooted in Title VI of the
Civil Rights Act of 1964.12 Title VI provides that “no person in the United States shall, on the
grounds of race, color, or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving Federal

Id.
Women’s Sports Foundation, Title IX & Issues, Title IX Legislative Chronology (March 18,
2018, 8:38PM), https://www.womenssportsfoundation.org/advocate/title-ix-issues/whatis-title-ix/title-ix-myths-facts/.
9 Susan Ware, Title IX: A Brief History with Documents v (2014).
10 U.S. Department of Education, Office for Civil Rights, Title IX Enforcement Highlights,
(2012).
11 Ware, supra note 9, at 1.
12 Paul M. Anderson, Title IX at Forty: An Introduction and Historical Review of Forty Legal
Developments That Shaped Gender Equity Law, 22 Marq. Sports L. Rev. 325, 326 (2012).
7
8
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financial assistance.”13 Title IX expanded on Title VI’s provisions to include gender as an
additional classification that was shielded from discriminatory practices. 14
Once enacted, questions arose regarding Title IX’s potential to mandate mixed gender
athletic teams, specifically football. Addressing these concerns, Senator Bayh responded:
What we are trying to do is provide equal access for women and men students to the
educational process and the extracurricular activities in a school where there is not a
unique facet such as football involved. We are not requiring that intercollegiate football
be desegregated or that the men’s locker room be desegregated.15
The Department of Health, Education, and Welfare (HEW) was initially charged with regulating
the Act. However, the agency did not begin producing Title IX guidance specifically related to
athletics until May of 1974, after litigation raised compliance questions for educational
institutions.16 In 1980, the U.S. Department of Education was established and its Office for Civil
Rights (OCR) assumed responsibility for overseeing Title IX.17 Subsequent litigation and
guidance from OCR continues to shape the enforcement of and compliance with the law.
Significance of the Study
Since its inception, Title IX has elicited a myriad of sentiments among legislators, school
administrators, and the public at large. Marking the 45th anniversary of President Nixon signing
Title IX into law, numerous organizations and publications weighed in on the merits and
potential faults of Title IX’s regulations. Those who applauded the law touted the increase in
athletic opportunities for females since Title IX’s inception, noting that in 1971-72 there were
42 U.S.C. § 2000d (2012).
Ware, supra note 9, at 3.
15 117 Cong. Rec. 30,407.
16 Anderson, supra note 13, at 328.
17 Women’s Sports Foundation, supra note 8.
13
14

4
294,015 female athletes and by 2009-10 this number had increased to over three million. This is
an increase of 1079 percent.18 Critics suggest Title IX has become too focused on quotas and
unintended consequences, resulting in decreased athletic opportunities for male students.19
Early opponents of Title IX were concerned the regulations would result in
discrimination toward male athletes and suggested competitive athletic opportunities for girls
were neither needed nor appropriate.20 Some legislators attempted, but failed, to exempt revenueproducing sports such as football from the regulations.21 Senator Roman Hruska of Nebraska
asked, “Are we going to let Title IX kill the goose that lays the golden eggs in those colleges and
universities with a major revenue-producing sport?”22 In the 1973 Sports Illustrated article
entitled, “Sport is Unfair to Women,” several athletic coaches and administrators suggested
reallocating resources to female athletic opportunities and promoting the participation of females
in competitive sports was needed. A football coach at the largest Catholic high school in
Wisconsin disagreed:
There is cause for concern among our male coaching staff over the pressure for girls’
sports. Facilities are a problem. We’ve got a boys’ gym and a girls’ gym. Before, we
could use the girls’ gym for wrestling and B team basketball a lot more than we can now.
I think girls have a right to participate but to a lesser degree than boys. If they go too far
with the competitive stuff they lose their femininity. I guess if I had my choice, I’d like to
Steve Wulf, Title IX: 37 Words that Changed Everything, ESPN.COM, (June 25, 2017, 3:43
PM), http://www.espn.com/espnw/title-ix/article/7722632/37-words-changedeverything.
19 Eric Pearson, 45 Years After Title IX, America’s Boys Need Equal Protection,
WashingtonExaminer.com, (June 25, 2017, 12:15 PM),
http://www.washingtonexaminer.com/45-years-after-title-ix-americas-boys-need-equalprotection/article/2626734#!.
20 Ware, supra note 9, at 4.
21 Ware, supra note 9, at 4-5.
22 Roman Hruska, Senator, Prohibition of Sex Discrimination, 1975, Remarks made during
hearings before the Subcommittee on Education of the Committee on Labor and Public
Welfare, Senate, 94th Cong., 1st sess. (September 16 and 18, 1975), 15.
18

5
keep boys’ teams going up in importance and let the girls stay about where they are
now.23
Jack Short, a director of physical education for the State of Georgia school system stated, “I
don’t think the idea [Title IX] is going to get girls interested in interscholastic competition. I
don’t think the phys. ed. program on any level should be directed toward making an athlete of a
girl.”24
Other critics argued that the regulations were unnecessary because social changes at the
time would have naturally resulted in more athletic opportunities for girls.25 A 2012 article in
The Atlantic suggested there have been unintended consequences from Title IX.26 The authors,
Flanagan and Greenberg, claimed female athletes were experiencing greater health risks such as
overuse injuries and eating disorders.27 Dr. William Levine, the director of sports medicine at
Columbia University, reported 70 percent of all women athletes had at least one component of
what he called the terrible triad: an eating disorder, bone loss, and the cessation of
menstruation.28 The article also noted a decline in female college head coaches.29 This decline
was also identified by Acosta and Carpenter in Women in Intercollegiate Sports, 1977-2010.30

Bill Gilbert & Nancy Williamson, Sport is Unfair to Women, Sports Illustrated, May 28,
1973, at 94.
24 Id.
25 Ware, supra note 9.
26 Linda Flanagan & Susan H. Greenberg, How Title IX Hurst Female Athletes, The Atlantic
(June 30, 2017, 10:37 AM),
https://www.theatlantic.com/entertainment/archive/2012/02/how-title-ix-hurts-femaleathletes/253525/.
27 Id.
28 Id.
29 Id.
30 R. Vivian Acosta & Linda Jean Carpenter, Women in Intercollegiate Sport. A Longitudinal,
National Study, Thirty-Five Year Update. 1977-2012 (2010) (Unpublished manuscript),
available at http://acostacarpenter.org/AcostaCarpenter2012.pdf.
23
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The authors found that 90 percent of coaches of women’s college teams were female prior to
Title IX but in 2010 the number had decreased to 43 percent.31
An article in ESPN The Magazine noted the statute’s criticisms could be categorized into
five frequent myths about Title IX. These myths were as follow: Title IX is controversial, Title
IX forces schools to cut men’s sports, participation opportunities are now equal, schools must
spend equally on men’s and women’s sports, and men’s programs make money while women’s
programs lose money.32 Title IX advocates have attempted to debunk these myths to help
demonstrate the Act’s success.33 A 2011 New York Times/CBS News poll found 78 percent of
those familiar with Title IX believed the Act had helped increase athletic opportunities for
women and 58 percent said it was beneficial for men.34 In a recent NCAA publication, a National
Federation of State High School Associations survey of its member districts indicated boys’ high
school athletic participation had increased by over 50,000 athletes and girls by over 150,000
between 2011 and 2016.35 However, boys still comprise 58% of the overall high school athletic
participation rate.36 Furthermore, over 3.3 million females participated in high school athletics in
2016 while only slightly over 200,000 participated in NCAA athletic teams, suggesting more
females have the skills to compete at the intercollegiate level.37

Id.
Kate Fagan & Luke Cyphers, Five Myths About Title IX, ESPN The Magazine (June 30, 2017
10:53 AM), http://www.espn.com/espnw/title-ix/article/7729603/five-myths-title-ix.
33 Id.
34 Marjorie Connelly, Few Americans Familiar With Title IX, Though Most Approve of It,
New York Times (September 6, 2016 7:49 PM),
http://www.nytimes.com/2011/04/26/sports/26titleixpoll.html.
35 Amy S. Wilson, 45 Years of Title IX: The Status of Women in Intercollegiate Athletics,
National Collegiate Athletic Association, June 21, 2017, at 16.
36 Id.
37 Id. at 17.
31
32
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According to a Gender Equity Task Force study commissioned by the NCAA, females
continue to have fewer athletic opportunities than males.38 Although males comprise 44 percent
of the total undergraduate enrollment, 69.5 percent of intercollegiate athletes are male.39 Further,
male intercollegiate athletic opportunities command 70 percent of awarded athletic scholarships,
77 percent of athletic department budgets, and 83 percent of recruiting funds.40 For example, in
2010, NCAA Division 1 Football Subdivision schools spent an average of $20,000,000 on men’s
athletics and just over $8,000,000 on women’s athletics.41 Title IX does not require equal
spending as long as the allocation of funds is not discriminatory, such as providing inferior
equipment to women’s teams.42 Some argue a discrepancy is acceptable since they believe men’s
athletic programs, particularly basketball and football, generate a profit.43 However, only seven
percent of Division I athletic programs actually make money.44 Complicating the calculation of
these figures at both the collegiate and interscholastic levels is the infusion of booster club
funding and an attendant lack of regulation of this funding source.45 In a 2015 ranking by the
National Women’s Law Center, based on 2011-12 U.S. Department of Education Data, 28
percent of public high schools with male and female interscholastic athletic programs had

NCAA Gender Equity Task Force, Final Report of the NCAA Gender-Equity Task Force.
(Kansas City, Mo: NCAA Publications, 1993), at 1.
39 Id.
40 Id.
41 Fagan, supra note 32.
42 Id.
43 Id.
44 Id.
45 Id.
38
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significant gender equity gaps of ten percentage points or higher, suggesting these programs
would not be compliant with Title IX regulations.46
Title IX proponents suggest the Act has been very successful and continues to expand
opportunities for female athletes.47 A number of organizations have published studies on the
benefits of athletics for females. A study by The Tucker Center for Research on Girls & Women
in Sport at the University of Minnesota cited benefits of girls participating in athletics including
positive feelings about body image, increased confidence, reduced risk for obesity, lower high
school dropout rates, and greater likelihood of attending college.48 Remarks by the former
Secretary of Education, Arne Duncan on The Importance of Title IX noted female athletes were
more likely to graduate college than non-athletes, more likely to avoid drugs and pregnancy, and
more likely to be employed after college.49 An Ernst & Young study of female executives in
Fortune 500 companies found 94 percent had participated in sports at the interscholastic or
intercollegiate level.50 A Women’s Sports Foundation Study on The Benefits of Sport: The

National Women’s Law Center, State Ranking of Gender Equity in High School Sports,
June 2015 (June 30, 2017, 1:59 PM), https://nwlc.org/wpcontent/uploads/2015/08/state_ranking_of_gender_equity_in_high_school_sports.pdf.
47 James N. Druckman et al., Athlete Support for Title IX, The Sport Journal (May 9, 2014),
http://thesportjournal.org/article/athlete-support-for-title-ix/.
48 Tucker Center for Research on Girls & Women in Sport, The 2007 tucker Center Research
Report, Developing Physically Active Girls: An Evidence-Based Multidisciplinary Approach
(2007).
49 Arne Duncan, U.S. Secretary of Education, Remarks at George Washington University:
The Importance of Title IX (April 20, 2010).
50 Where Will You Find Your Next Leader? EY and espnW Explore How Sport Advances
Women at Every Level (2015), http://www.ey.com/Publication/vwLUAssets/EY-wherewill-you-find-your-next-leader/%24FILE/where-will-you-find-your-next-leader-reportfrom-EY-and-espnw.pdf.
46

9
Universal Truths, noted girls involved in athletics report better health, body image, and a higher
quality of life than those that did not participate in athletics.51
It is important for interscholastic and intercollegiate administrators to be aware of the
Act’s implementing regulations and the potential benefits to female students. At a time when the
U.S. Department of Education has directed the Office for Civil Rights to reduce investigations,
the responsibility for enforcing Title IX regulations may fall more fully on university as well as
public elementary and secondary school administrators.52 This study provides an overview and
analysis of Title IX regulations and related caselaw, particularly as they pertain to interscholastic
athletics.
Research Questions
This study investigated the following research questions:
1. What is the relevant legal history of Title IX of the Educational Amendments of 1972?
2. What is the current legal impact of Title IX as it pertains to interscholastic (K-12)
athletics?
3. What are some potential legal issues related to Title IX as it pertains to interscholastic
(K-12) athletics?

Women’s Sports Foundation, Benefits of Sport: The Universal Truths (November 16, 2016,
8:53 PM), https://www.womenssportsfoundation.org/get-inspired/article/fitnesshealth/benefits-of-sport-the-universal-truths/.
52 Erica L. Green, Education Dept. Says It Will Scale Back Civil Rights Investigations, New
York Times, June 17, 2017, at A19.
51
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Definitions
Board of Education: an elected or appointed board of trustees responsible for setting educational
policies for schools, school districts, or counties.53
Civil Rights Act of 1964: “All persons shall be entitled to be free, at any establishment of place,
from discrimination or segregation of any kind on the ground of race, color, religion, or national
origin.”54
Equal Protection Clause of the Fourteenth Amendment: prohibits discrimination and provides
equal protection under the law for all citizens.55
Freedom of Information Act (FOIA): other than a few exceptions pertaining to personal privacy,
national security, legal proceedings, or law enforcement, citizens may request documents and
information from federal agencies.56
Intercollegiate: an activity conducted by or among colleges and universities.57
Interscholastic: an activity conducted by or among elementary, middle, junior high, and high
schools.58
National Collegiate Athletic Association (NCAA): a non-profit organization that regulates
athletes and athletic competitions for its member colleges and universities.59

About Us: Frequently Asked Questions, National School Boards Association (June 30, 2017,
9:10 AM), https://www.nsba.org/about-us/frequently-asked-questions.
54 Civil Rights Act of 1964, Pub. L. No. 88-352, § 202, 78 Stat. 244 (1964).
55 John Dayton & Christine Kiracofe, Illinois Education Law 123 (2013).
56 The Freedom of Information Act, U.S. Department of State (June 30, 2017, 8:11 AM),
https://foia.state.gov/Learn/FOIA.aspx.
57 Merriam Webster’s Collegiate Dictionary (10th ed. 1993).
58 Id.
59 About the NCAA, NCAA (June 30, 2017, 8:39 AM), http://www.ncaa.org/about.
53

11
Office for Civil Rights (OCR): a U.S. Department of Education office responsible for ensuring
“equal access to education and to promote educational excellence through vigorous enforcement
of civil rights in our nation’s schools.”60
Three-Part Test: set forth in OCR’s 1979 “Intercollegiate Athletics Policy Interpretation,” the
test is used to determine whether an institution is adhering to Title IX regulations requiring
schools to effectively accommodate the athletic interests and abilities of all students such that
equal athletic opportunities are provided.61 An institution is in compliance if
1. the number of male and female athletes is substantially proportionate to their
respective enrollments; or
2. the institution has a history and continuing practice of expanding participation
opportunities responsive to the developing interests of the underrepresented
sex; or
3. the institution is fully and effectively accommodating the interests and
abilities of the underrepresented sex.62
Limitations of the Study
A limitation of this study is its reliance on multiple departments within the Office for
Civil Rights to provide documents outlining the status of Title IX compliance reviews and

About OCR, Office for Civil Rights, U.S. Department of Education (June 30, 9:21 AM),
https://www2.ed.gov/about/offices/list/ocr/index.html.
61 Intercollegiate Athletics Policy: Three-Part Test – Part Three, Office for Civil Rights, U.S.
Department of Education (June 30, 9:38 AM),
https://www2.ed.gov/about/offices/list/ocr/docs/title9-qa-20100420.html.
62 44 Fed. Reg. 71413, 71423 (1979).
60
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complaints. In some cases, OCR did not provide requested documents. In other cases, OCR
indicated they were unable to locate requested documents. Also, at the time of this study, certain
compliance reviews and complaints have not yet been resolved, as the Office of Civil Rights
(OCR) is continuing to monitor these reviews.
In this study, court cases are ordered according to the decision date from the highest court,
although because of the extreme lag time of the OCR responses and resolutions, the OCR
complaints and compliance reviews have been incorporated by the date at which they were filed.
Delimitations of the Study
This study is delimited to studying the impact of Title IX of the Education Amendments
of 1972 upon interscholastic (K-12) athletics with a brief examination of foundational judicial
opinions involving higher education Title IX cases. This study is not intended to be a complete
summary of the evolution of Title IX, but rather focuses on a review of federal laws and court
cases that have influenced Title IX and its implementation on athletics at the interscholastic level.
Organization of Dissertation
Chapter One presented the background, significance, research questions, definitions,
limitations and delimitations of the study. Chapter two provides a chronological literature review
of Title IX laws, federal legislation and court cases, regulations, relevant law reviews, and other
scholarly documents. These documents were reviewed to develop a historical perspective of Title
IX and to examine its potential future impact on interscholastic athletics. Chapter Three analyzes
the growth of litigation and OCR complaints/compliance reviews at the interscholastic level.

13
Chapter Four examines the current state of Title IX’s application to interscholastic athletics.
Based upon the review of case law, policy and compliance suggestions and further areas of study
will be noted.

CHAPTER 2
REVIEW OF LITERATURE
Title IX of the Education Amendments Act of 1972 states: "No person in the United
States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any education program or activity receiving federal
financial assistance."63 Public schools and colleges are required by this federal law to provide
equal opportunities for both genders. While Title IX was originally intended to level the playing
field across all domains of educational institutions, including admissions and employment, it has
become synonymous with the statute’s impact on school athletic programs.64
From 1972 to 2016 the number of girls represented in high school sports increased from
seven to 43 percent of all interscholastic athletes.65 Despite this, an examination of Title IX
compliance data reveals gender inequities continue to exist.66 A 2012 study conducted by the
National Women’s Law Center found almost 28 percent of high schools across the United States
had significant enough disparities between athletic opportunities for boys and girls to be in

20 U.S.C § 1682 (a) (2011).
Brenda L. Ambrosius, Title IX: Creating Unequal Equality through Application of the
Proportionality Standard in Collegiate Athletics, 46 Val. U. L. Rev. 557, 560-561 (2012).
65 National Federation of State High School Associations 2016-2017 Athletics Participation
Summary, National Federation of State High School Associations,
http://www.nfhs.org/ParticipationStatistics/PDF/201617_Participation_Survey_Results.pdf
66Id.
63
64

15
violation of Title IX.67
The impetus for Title IX began during a 1970 congressional hearing regarding the
increase in sex discrimination cases at universities and colleges.68 A recommendation was made
to the Special House Subcommittee on Education to broaden civil rights protections afforded by
Title VI of the Civil Rights Amendments to reduce the prevalence of sex discrimination cases.69
In 1971, Representative Edith Green and Senator Birch Bayh tried unsuccessfully to add gender
protections to the Education Amendments of 1971.70 However, these protections were
successfully added to the 1972 version of the Education Amendments.71 This was the first
iteration of Title IX.72
Title IX Regulations (1975)73
The Javits Amendment, also known as the Education Amendments of 1974, amended the
original Educational Amendments of 1972. In response to the slow implementation of Title IX,
the amendment charged the HEW with developing Title IX regulations.74 On May 27, 1975, the
HEW issued the first set of Title IX regulations.75 These regulations became effective on July 21,
1975 and required institutions receiving federal funding to “effectively accommodate the

Girls, Sports, and Equality: A State-by-State Ranking on Title IX (June 23, 2015),
https://nwlc.org/resources/girls-sports-and-equality-state-state-ranking-title-ix/.
68 Hearings Before the Special Subcommittee on Education of the House Commission on
Education and Labor on 805 of H.R 16098, 91st Cong. (1970).
69 Id.
70 Education Amendments of 1971. 398, 117 Cong. Rec. 30,156 (1971).
71 Pub. L. No. 92-318, 86 Stat. 278 (1972).
72 Education Amendments of 1972, S. Rep. No. 92-798, 92nd Cong., 2d Sess. (1972).
73 34 CFR § 106.41.
74 Education Amendments of 1974, Pub. L. No. 93-380, § 844, 88 Stat. 484, 612 (1974).
75 34 CFR § 106.41.
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interests and abilities of members of both sexes.”76 Elementary schools were directed to comply
with the regulations within one year, by July 1976, while secondary schools and universities
were provided three years to comply with Title IX’s requirements.77
The regulations were designed to provide schools with Title IX compliance standards.
Three of the regulatory requirements specifically applied to athletics.78 The first requirement
provided:
No person shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, be treated differently from another
person or otherwise be discriminated against in any interscholastic,
intercollegiate, club or intramural athletics offered by a recipient,
and no recipient shall provide any such athletics separately on such
basis.79
In other words, discrimination in athletics was prohibited.80
The second regulation addressed an institution’s ability to sponsor athletic programs for
one gender, but not the other.81 This regulation allowed institutions to sponsor separate teams for
each gender if inclusion on the team was “based upon competitive skill or the activity involved a
contact sport.”82 Simply put, females could be prohibited from participating in a contact sport or
a sport that required a very specialized competitive skill.
The third regulation directed institutions to provide “equal athletic opportunit[ies] for
members of both sexes”83 and generated a list of factors to be used in determining whether equal
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34 CFR § 106.41 (d).
78 34 C.F.R. § 106.41(a) (2011).
79 34 CFR § 106.41.
80 Anderson, supra note 12, at 330-331.
81 34 CFR § 106.41.
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opportunities were being provided.84 Equal athletic opportunity does not mean there have to be
the same number of male and female athletic teams. Rather, Title IX requires that the interests
and abilities of both genders be effectively accommodated. The contours of effective
accommodation would later be more closely examined through litigation.85
Administrators of institutions receiving federal funding were directed to consider the
following elements of their athletic programs to ascertain whether equal opportunities were being
provided:86
(1)

Whether the selection of sports and levels of competition
effectively accommodate the interests and abilities of
members of both sexes;
(2) The provision of equipment and supplies;
(3) The scheduling of games and practice time;
(4) Travel and per diem allowance;
(5) Opportunity to receive coaching and academic tutoring;
(6) The assignment and compensation of coaches and tutors;
(7) The provision of locker rooms, practice and competitive
facilities;
(8) The provision of medical and training facilities and services;
(9) The provision of housing and dining facilities and services;
and
(10) Publicity.87
To assist institutions with interpreting and enforcing the law, the HEW later began
issuing a series of ancillary documents in the form of memorandums, “Dear Colleague Letters,”
and clarifications.88 These documents were sent to college and university administrators and K-

Andrew J. Weissler, Unasked Questions: Applying Title IX’s Effective Accommodation
Mandate to Interscholastic Athletics, 19 Sports Law. J. 71, 79 (2012).
85 Id.
86 Anderson, supra note 12, at 331.
87 34 CFR § 106.41 (c).
88 Anderson, supra note 12, at 333.
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12 public school superintendents.89 Often, the information was sent in response to institutional
inquiries and concerns regarding enforcement of the law.90
The U.S. Department of Health, Education, and Welfare (HEW) was charged with
regulating Title IX, and determined athletics would be included under the department’s
regulatory purview.91 Concerned about Title IX’s possible negative impact on revenue-producing
sports such as football, Senator John Tower introduced the Tower Amendment, attempting to
exclude these sports from the regulations.92 Even the Director of the National Collegiate Athletic
Association (NCAA) at the time, Walter Byers, suggested the law would be the “possible doom
of intercollegiate sports.”93 Despite attempts to undermine the spirit of the law and protect
certain traditional revenue generating sports such as men’s football and basketball, the Tower
Amendment failed.94
To understand and analyze Title IX’s current and potential impact upon interscholastic
athletics, this study includes a review of important legal developments over the past 45 years.
These legal developments include judicial opinions, U.S. Department of Health, Education, and
Welfare (HEW) and Office for Civil Rights (OCR) guidance and investigations, and federal
regulations. Additionally, Title IX’s application at different educational institutions and the
statute’s impact on athletic participation all provide insight into the law’s evolution. This chapter
provides an overview of the chronological progression of Title IX’s legal evolution.
Id.
Diane Heckman, New Rules For the Game Mark the 35th Anniversary of Title IX involving
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As equal opportunity and gender equity were being debated in Congress even prior to the
passage of Title IX, female high school students in Minnesota filed a civil rights complaint
against their school district when they were not allowed to participate in interscholastic athletics
with male students.95 This case, Brenden v. Independent School District 742, which referred to
the Congressional discussions and was ultimately appealed after the enactment of Title IX,
focused on a civil rights violation in the athletic arena.96
Brenden v. Independent School District 742 (1973)97
In Brenden v. Independent School District 742, two female athletes sought to participate
in tennis, cross-country skiing, and cross-country running; all sports that were not offered for
females at their respective high schools. Citing a violation of civil rights, female athletes filed a
lawsuit in the United States District Court for the District of Minnesota.98 The female athletes
sought injunctive and declaratory relief against both the high school districts and the Minnesota
State High School League, the non-profit governing body for Minnesota high school athletics.99
Each of the respective high schools provided the sports at issue for males. An existing Minnesota
State High School League rule stated girls were not eligible to participate on boys’
interscholastic teams.100 Nonetheless, the female athletes sought an opportunity to earn a spot on

Brenden v. Independent School District 742, 477 F.2d 1292, 1294 (1973).
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98 Brenden, 342 F.Supp. 1224, 1228 (1972).
99 Id. at 1294.
100 Minnesota State High School League Official Handbook, 1971-72, Athletic Rules for Girls,
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the male teams.101 Citing the Minnesota State High School League rule, both high schools denied
the female athletes’ request to participate on the male teams.102
The female student-athletes claimed the rules barring them from participating on the male
version of these teams violated both the Civil Rights Act of 1964 and the Equal Protection
Clause of the Fourteenth Amendment to the United States Constitution.103 The female athletes
filed their case in the United States District Court for the District of Minnesota in May 1972, just
prior to President Nixon signing Title IX into law in June of 1972.104 Although the female
athletes’ complaint did not allege a Title IX violation, on appeal the appellate court referenced
the newly enacted Title IX of the Educational Amendments of 1972. The court held all elements
of education are important for women, holding “discrimination in high school interscholastic
athletics constitutes discrimination in education.”105
The United States District Court for the District of Minnesota ruled in favor of the female
students.106 The court found the league’s rule prohibiting girls from playing on the boys’ teams
violated the Fourteenth Amendment’s Equal Protection Clause because the female athletes were
being denied an opportunity to compete in a comparable manner as compared to their male
counterparts.107 As a result of this conclusion, the district court directed high school officials to

Brenden, 742, 477 F.2d 1292, 1294 (1973).
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103 Brenden, 742, 477 F.2d 1292, 1294 (1973).
104 Brenden, 742, 342 F.Supp. 1224, 1234 (1972).
105 Brenden, 477 F.2d 1292, 1298 (1973).
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allow the girls to play on the boys’ teams and prohibited the league from imposing sanctions on
the high schools for not complying with the rule.108
On appeal to the United States Court of Appeals for the Eighth Circuit, the Minnesota
High School League argued the female athletes were incapable of adequately competing with
male athletes due to physiological differences between the sexes such as size, strength, and
speed.109 The league also argued relief was “inappropriate because participation in interscholastic
sports [was] a privilege and not a right.”110 However, the Eighth Circuit disagreed, pointing out
“discrimination in high school interscholastic athletics constitute[s] discrimination in education”
and, therefore, “ the female athletes’ interest in participating in interscholastic sports [was]
substantial and cognizable….”111 The court further noted that the female athletes possessed the
skills necessary to compete on the male teams, and school officials did not provide comparable
competitive programs for female athletes.112 As a result of these findings and observations, the
court found the league’s rule violated the Fourteenth Amendment, holding the league had no
basis for treating female and male students differently.113
In its decision, the appellate panel cited Title IX of the Education Amendments of 1972
noting, “Congress and the Executive [branch] have acted to eliminate discrimination based on
‘stereotyped characterizations of the sexes.’”114 Both high schools were ordered to allow the
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female athletes to participate on the male teams.115 Brenden was significant because it was the
first federal court ruling to acknowledge athletics as an important aspect of education for both
males and females. This case paved the way for additional Title IX regulations designed to
eliminate discrimination and inequity in high school interscholastic athletics.116
During the first few years following Title IX’s passage, a number of legislators attempted,
unsuccessfully, to alter the law.117 The legislators’ greatest concern was the law’s impact upon
revenue producing sports such as football.118 The Tower Amendment first attempted to
eliminate revenue-producing sports from the regulations.119 A subsequent Javits Amendment
passed, keeping the door open for differing application of Title IX depending on the nature of
particular sports.120 As a result of the heated debate over the scope of the law, Congress
ultimately passed an amendment designed to provide educational institutions with regulations
and guidance on how to comply with Title IX.121
The OCR Memorandum: Elimination of Sex Discrimination in Athletic Programs (1975)122
In addition to drafting the Title IX regulations, the HEW also published numerous
memoranda, e.g., “Dear Colleague Letters,” interpretations, clarifications, and guidance
Id.
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Officers, Elimination of Sex Discrimination in Athletic Programs, U.S. Department of
Education, Office for Civil Rights (November 11, 1975).
115
116

23
materials in an effort to better assist administrators in achieving Title IX compliance.123 The first
such memorandum, Letter to Chief of State School Officers, Elimination of Sex Discrimination in
Athletic Programs, addressed concerns related to providing equal opportunity within
intercollegiate and K-12 athletic programs.124 This letter clarified that although the regulations
required educational institutions to provide equal opportunity, this did not require “identical
treatment” with respect to each of the ten elements of athletics listed in the regulations.125
Additionally, this document specifically referenced interscholastic athletics noting:
School districts, as well as colleges and universities, are obligated to
perform a self-evaluation [and] school districts which offer interscholastic
or intramural athletics at the elementary school level must immediately
take significant steps to accommodate the interest and abilities of
elementary school pupils of both sexes, including steps to eliminate
obstacles to compliance such as inequities in the provision of equipment,
scheduling and the assignment of coaches and other supervisory
personnel.126
Prior to July 21, 1976, school districts offering athletics at the elementary school level were
required to “[i]mmediately take significant steps to accommodate the interest and abilities of
elementary school pupils of both sexes.”127 Despite these references to interscholastic athletics,
early discussions and litigation regarding Title IX generally applied to collegiate athletics.
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Policy Interpretation (1979)128
In August 1973, two female athletes at the University of Michigan sent a letter to the
HEW charging University of Michigan officials with offering fewer intercollegiate athletic
programs to women than to men129 In 1973, a complaint was also filed against the University of
Wisconsin for failing to create an organizational structure that would financially support
women’s athletics.130 In 1979, after receiving numerous other Title IX discrimination complaints
such as these against colleges and universities, the HEW issued a policy interpretation document
entitled Title IX of the Education Amendments of 1972; a Policy Interpretation; Title IX and
Intercollegiate Athletics.131 This document clarified the “equal opportunity” requirement of the
law and delineated the factors to be considered in Title IX compliance cases.132 This publication
clarified how collegiate and scholastic athletic departments should apply Title IX to their
departments and programs and specifically addressed the accommodation of interests and

Title IX of the Education Amendments of 1972; a Policy Interpretation; title IX and
Intercollegiate Athletics (1979 Policy Interpretation), 44 Fed. Reg. 71,413 (Dec. 11, 1979)
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Welfare, (April 12, 1973).
130 University of Wisconsin-Madison Library, University of Wisconsin Archives and Records
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abilities.133 The Policy Interpretation’s three sections addressed the three most common areas
referenced in the OCR complaints:
(1) Athletic Scholarships,
(2) Items (2) through (9) previously listed, recruitment, and support services, and
(3) Effective accommodation of student interests and abilities.134
Often referenced in subsequent litigation, particularly at the interscholastic or K-12 level, the
1979 Policy Interpretation document established a three-part test for determining whether
students’ athletic interests and abilities had been effectively accommodated.135 The test is
commonly called the three-prong Effective Accommodation Test. An institution can show
effective accommodation by meeting any one of the test’s following three prongs:136
(1) Whether intercollegiate level participation opportunities for
male and female students are provided in numbers substantially
proportionate to their respective enrollments; or
(2) Where the members of one sex have been and are
underrepresented among intercollegiate athletes, whether the
institution can show a history and continuing practice of
program expansion that is demonstrably responsive to the
developing interest and abilities of the members of that sex; or
(3) Where the members of one sex are underrepresented among
intercollegiate athletes, and the institution cannot show a
continuing practice of program expansion as that cited above,
whether it can be demonstrated that the interests and abilities of
the members of that sex have been fully and effectively
accommodated by the present program.137
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The first prong suggested females should be provided proportionate opportunities to participate
in athletics to males.138 For example, if a school enrolls one hundred students (i.e., fifty males
and fifty females) and offers fifty athletic participation opportunities (i.e., spots on a team, not
the number of teams), twenty-five of the opportunities must be offered to males and twenty-five
to females. In this way, males and females would be afforded an equal one in two chance of
participating in sports.139 If the slots were allocated differently and males had forty opportunities
while females had ten, females would have less opportunity to participate in athletics than males,
resulting in the school not being in compliance with Title IX.140
The second prong of the test required institutions to provide evidence showing the
institution was making progress toward achieving equality.141 Program expansion for the
underrepresented gender could serve as an example of such progress.142 Subsequent cases reveal
how schools have attempted to provide this evidence.143
Prong three allowed schools that either did not provide equal opportunities or did not
expand programs to demonstrate compliance by showing they had accommodated the athletic
interests and abilities of the underrepresented sex.144 The application of the third prong and how
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student interests and abilities are ascertained are explored in subsequent cases.145 The test’s third
prong is the most often referenced prong in assessing Title IX compliance.146
Cannon v. University of Chicago (1979)147
Although the underlying facts of the case did not specifically reference athletics, Cannon
v. University of Chicago set a precedent for individuals pursuing a private right of action under
Title IX. 148 At its inception, Title IX did not expressly provide for a private right of action, but
did provide for “the termination of federal financial support for institutions engaged in
discriminatory practices.”149 Cannon’s female plaintiff alleged the University of Chicago’s
Pritzker School of Medicine had violated Title IX and engaged in discriminatory practices by
denying her admission to medical school.150 Although the medical school was a private
university, it did receive federal financial aid and thus was subject to Title IX’s regulations.151
At the time Cannon applied to the University’s medical school, she possessed a
bachelor’s degree from Trinity College in Deerfield, Illinois, where she earned a grade point
average of 3.17 on a 4.00 scale in her basic science classes. In her petition to the United States
District Court for the Northern District of Illinois, Cannon argued she possessed the necessary
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qualifications to attend the University of Chicago.152 She alleged the medical school had
admitted less qualified male applicants than her.153 However, a review of the applicants to the
Pritzker School of Medicine’s 1975 entering class showed Cannon’s test scores were in the
bottom half of all applicants, and her grade point average of 3.17 was well below 3.70, the
average GPA of the entering class.154 According to an affidavit provided by the Dean of the
medical school, “there were at least 2,000 unsuccessful applicants who had better academic
qualifications than [Cannon].”155
An analysis of the admission rate for female applicants showed females were accepted at
a rate commensurate with the number of females who applied. Over the four years prior to the
Cannon’s application, 18.1 percent of applicants were female.156 Of the 6,326 people who had
applied alongside Cannon, 1,172 were women and 4,154 were men.157 During the year of the
Cannon’s application, 18.2 percent of the 104 admitted students were female.158
Cannon initially filed a complaint with the HEW, which scheduled a review of her
complaint. 159 Without waiting for an HEW ruling, Cannon filed a lawsuit in the United States
District Court for the Northern District of Illinois.160 She sought injunctive and monetary relief
from the University, the University’s admissions officers, the Secretary of the HEW, and the

Cannon v. Univ. of Chicago 406 F. Supp. 1257, 1258 (LCrR. 1976).
Cannon v. Univ. of Chicago, 441 U.S. 677, 680 (1979) (citing Cannon v. Univ. of Chicago,
406 F. supp. 1257 (LCrR. 1976)).
154 Cannon v. Univ. of Chicago, 559 F. 2nd 1063, 1067 (7th Cir. 1976).
155 Id.
156 Id.
157 Id.
158 Id.
159 Cannon v. Univ. of Chicago 406 F. Supp. 1257, 1259 (LCrR. 1976).
160 Id., at 1260.
152
153

29
Regional Director of the HEW’s Office of Civil Rights.161 University officials moved to dismiss
the lawsuit citing a “lack of jurisdiction over the subject matter and [a] failure to state a claim
upon which relief [could] be granted.”162
In order for a court to have jurisdiction over a Title IX claim, plaintiffs must allege
discriminatory conduct by an institution that receives federal financial assistance.163 The district
court noted although the University of Chicago received financial assistance from both the state
and federal governments, neither funding source was involved in Cannon’s admission process.
Therefore, the court reasoned neither a state action nor a federal nexus to the alleged injury or
conduct existed.164 Cannon had failed to show the required nexus or significant state involvement
in the decision to deny her enrollment.165 Finding no alleged state action, the court dismissed
Cannon’s discrimination allegations.166 Additionally, the district court held an award of
monetary damages would go beyond the intent of Title IX and dismissed Cannon’s lawsuit.167
The district court also noted since the HEW was in the midst of investigating Cannon’s claims at
the time of the lawsuit, bypassing Title IX’s administrative procedure in favor of judicial review
was not warranted.168
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Cannon appealed the district court’s decision to the United States Court of Appeals for
the Seventh Circuit.169 On the jurisdiction question, the Seventh Circuit referenced a test created
by the Supreme Court in Jackson v. Metropolitan Edison Company.170 In this case, the Court
defined state action as the presence of a close nexus between the state and the challenged
conduct.171 The Seventh Circuit noted in Cannon’s case a close nexus between the state and the
university’s admission process was missing.172 Reviewing the validity of Cannon’s private right
of action, the Seventh Circuit referenced previous judicial guidance from decisions interpreting
Title VI of the Civil Rights Act,173 including Lau v. Nichols,174 in light of the fact that Title VI’s
language regarding discrimination was very similar to Title IX’s language. 175 Specifically, the
court cited Title VI’s disparate impact test. The disparate impact test examines whether a
practice creates an “adverse impact” (intentional or not)176 based on gender or protected classes
such as race or national origin.177
For example, in Lau v. Nichols, a group of non-English speaking Chinese American K-12
students argued they had been denied an appropriate education based on their ethnicity.178 A
1971 federal court ruling prompted the integration of the San Francisco United School System.
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Almost 3,000 students in the district did not speak English but only 1,000 of them received
supplemental English language instruction.179 The students that did not receive the supplemental
instruction alleged a violation of the Fourteenth Amendment, citing a lack of equal educational
opportunities. According to the Equal Protection Clause of the Fourteenth Amendment, states
must afford all similarly situated individuals the same rights.180 In Lau, the Supreme Court did
not find evidence of a Fourteenth Amendment violation, but ruled in favor of the students’
allegations of Title VI discrimination and ordered school officials to provide supplemental
language instruction.181 The Court noted the school district’s discriminatory practice, though
unintentional, nonetheless had a disparate impact upon the non-English speaking ChineseAmerican students.182
Although the appellate court noted evidence of disparate impact in Cannon’s case, the
panel also highlighted a key distinction between the Lau v. Nichols and Cannon v. University of
Chicago cases.183 In Lau v. Nichols, a large group of students claimed discrimination, whereas in
Cannon v. University of Chicago only a single individual advanced the claim.184 The court
rejected Cannon’s assertion that an individual’s right to a remedy should be inferred from Lau.185
Therefore, with the HEW still in the midst of an investigation, the appellate panel affirmed the
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district court’s dismissal of Cannon’s claims, holding judicial review of the discrimination
allegations would not be appropriate.186
Granting petitioners’ writ of certiorari, the United States Supreme Court agreed to review
the Seventh Circuit’s decision.187 In its opinion, the Court highlighted two essential details from
the previous proceedings. First, Cannon had alleged she was denied admission to the University
because of her gender, arguing Title IX applied because the University received federal financial
assistance.188 Extracting guidance from Cort v. Ash189 the Court fashioned and applied a fourprong test to analyze whether Title IX authorized a private cause of action.190 Cort v. Ash’s fourprong test asked:
1) Is the plaintiff “one of the class for whose especial benefit the statute was enacted”;
2) Is there any indication of legislative intent, explicit or implicit either to create such a
remedy or to deny one?;
3) Is it consistent with the underlying purposes of the legislative scheme to imply such
remedy for the plaintiff?; and
4) Is the cause of action one traditionally relegated to state law?191
In applying this test to Cannon’s claim, the Supreme Court determined the answer to the
first question was yes, Cannon was a member of a class protected by Title IX, and Cannon had
alleged she had been subjected to gender discrimination.192 Second, the Court’s review of Title
IX’s legislative history suggested Congress intended to provide a private right of action similar
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to that provided by Title VI.193 Third, the Court reasoned awarding relief to an individual who
had been discriminated against was necessary in order to enforce Title IX’s regulations.194 Since
the University received federal funds, it was subject to Title IX.195 The Court viewed a private
remedy as potentially enhancing the federal government’s ability to prevent further
discriminatory practices outlined in Title IX.196 Fourth, the Court noted Title IX enforcement
was based upon the allocation of federal, not state funds, thereby rendering Cannon’s claim a
federal matter.197
In Cannon v. University of Chicago, the Supreme Court pointed out that Title IX’s lack
of specific language outlining a private right of action should not be interpreted to mean
Congress did not want individuals to have the ability to receive financial remedy.198 Accordingly,
the Court reversed the Seventh Circuit’s judgment and remanded the case to the district court for
further deliberation.199
After the district court affirmed its original decision to dismiss the case, Cannon once
again appealed to the United States Court of Appeals for the Seventh Circuit.200 In her original
appeal, Cannon had alleged her admission denial to the University medical school was a result of
the disparate impact of the institution’s admission policies. In her second appeal, Cannon
amended her complaint to allege the university had engaged in intentional discrimination, as it
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also imposed an age criteria in its admission process.201 At the time of Cannon’s application,
Northwestern denied admission to anyone over the age of 35. Cannon was 39 when she
applied.202
Upon review, the Seventh Circuit noted judicial examination of Title VI had occurred
since the time of Canon’s original district court case.203 Specifically, the panel reviewed the
difference between the intentional discrimination test and the disparate impact test.204 In order to
assert intentional discrimination, the petitioner must demonstrate that a party knowingly engaged
in discriminatory practices based upon the individual’s membership in a protected class.205
Disparate impact occurs when a practice adversely impacts one group of people more than
another.206 In this case, the practice of admitting only those 35 and under adversely impacted
those over 35 years old.207 The court noted although the University may have known its age
policy resulted in disparate impact, “an illegal intent to discriminate cannot be posited solely
upon a mere failure to equalize an apparent disparate impact.”208 Rather, the court indicated a
Title IX violation required intentional discrimination, a higher standard not applicable in this
case.209 In its opinion, the court noted while Cannon’s argument was “persuasive,” the district
court’s dismissal of her complaint should be affirmed.210
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Cannon v. University of Chicago et al., was an important case in the evolution of Title IX
judicial review.211 The case, although not directly addressing athletics, provided guidance for
subsequent Title IX cases where individuals sought a private right to a remedy.212 First, it
solidified connections between Title VI and Title IX cases. As noted in the Supreme Court’s
Cannon decision, the two statutes both sought to protect against discrimination based on suspect
classifications such as gender and age.213 Both decisions also outlined an administrative
procedure for investigating allegations of discrimination.214 Because Title VI litigation had
already acknowledged a private right of action, “the drafters of Title IX explicitly assumed that it
would be interpreted and applied as Title VI had been…”215
Although Cannon did not ultimately prevail in her appeal before the United States Court
of Appeals for the Seventh Circuit, the preceding Supreme Court decision solidified Title IX’s
intent to provide for an individual’s right to pursue a private right of action.216 A mechanism for
expanded Title IX enforcement was thus established. A private right of action affords an
individual some form of relief due to injuries caused by a violation of a federal statute such as
Title IX.217
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Title IX Intercollegiate Athletics Investigator’s Manual (1980)218
In 1980, HEW was separated into the Department of Education and The Department of
Health and Human Services (HHS). An agency of HHS, the Office for Civil Rights (OCR) was
created to investigate violations of Title VI of the Civil Rights Act of 1964 and subsequently
Title IX.219 In July 1980, the OCR issued an internal document entitled Title IX Intercollegiate
Athletics Interim Manual.220 The document was never formally adopted as policy but rather was
used internally by those charged with investigating Title IX violations.221 This document
provided the OCR’s regional offices with guidance on processing Title IX complaints and
outlined the procedures to be used in conducting investigations.222 That same month, the OCR
issued the Title IX Intercollegiate Athletics Investigator’s Manual.223 This manual provided
guidance on collecting investigative evidence in response to Title IX complaints. 224
Grove City v. Bell (1984)225
Grove City v. Bell was initiated during HEW’s oversight of Title IX but would become
the first Title IX Supreme Court case decided under the OCR’s jurisdiction. Prior to Grove City,
it was unclear whether Title IX was intended to apply to specific university entities such as
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athletic departments.226 Grove City College was a private, Christian, liberal arts college in
Pennsylvania.227 In an effort to minimize governmental oversight, the college declined both state
and federal funding, yet allowed students to receive Basic Educational Opportunity Grants
(BEOGs).228 BEOGs, an HEW grant program, provided need-based aid to students attending
undergraduate universities.229 During the summer of 1977, the HEW informed the college that as
a recipient of federal assistance, the college would need to adhere to Title IX regulations.230
Specifically, the college was required to sign a Title IX Assurance of Compliance document,
indicating acknowledgement of and a commitment to adhere to all Title IX regulations.231
The college refused to complete the Assurance of Compliance, noting the grants were
awarded directly to students, not to the college. Because of this, Grove City College argued they
did not actually receive any federal funding.232 This refusal prompted the HEW to begin
administrative proceedings to prevent Grove City and its students from receiving BEOGs.233 In
turn, the college and some of its students filed a petition with the U.S. District Court for the
Western District of Pennsylvania.234 Although the district court determined the BEOGs were a
form of federal financial assistance, it did not order the college to sign an Assurance of
Compliance. On appeal to the United States Court of Appeals for the Third Circuit, the district
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court’s decision was reversed.235 The court of appeals reasoned because individual students were
enrolled in BEOGs, the college benefited from the financial assistance provided to the students
and, therefore, the college was subject to Title IX’s regulations.236
Granting certiorari, the United States Supreme Court noted the case framed three
outstanding Title IX application issues. 237 First, although Grove City College did not receive
direct federal assistance, it did enroll students who received federal grants that were to be used
for educational purposes.238 Second, the Court questioned whether an “education program or
activity” benefiting from federal financial aid should be subject to Title IX compliance.239 Third,
Grove City College alleged Title IX compliance violated the First Amendment’s religious
freedom expectations because compliance imposed a secular focus.240 Aside from the student
loans, the college had a policy of not accepting federal funds as a way to preserve its religious
focus and avoid excess governmental control.241 The Court agreed with the HEW’s previous
determination that Grove City College did receive federal financial assistance. Therefore, the
Court reasoned the college was required to sign an Assurance of Compliance affirming the
college’s commitment to adhere to Title IX regulations.242
On the first Title IX issue, the Court determined “Title IX coverage [was] not foreclosed
because federal funds are granted to Grove City’s students rather than directly to one of the
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College’s educational programs.”243 With respect to defining an “educational program or
activity,” the court reasoned “the receipt of BEOGs by some of Grove City’s students did not
trigger institution wide coverage under Title IX.”244 This conclusion narrowed the scope of the
college’s Title IX adherence expectations to the financial aid program.245 Asserting the college
was free to refuse federal financial assistance, the Court reasoned, “requiring Grove City to
comply with Title IX’s prohibition of discrimination as a condition for its continued eligibility to
participate in the BEOG program infringes no First Amendment rights of the college or its
students.”246
Civil Rights Restoration Act (1987)247
Congress disagreed with the Supreme Court’s decision in Grove City College v. Bell and
responded swiftly by passing the Civil Rights Restoration Act of 1987.248 Congressional officials
believed the Supreme Court had too narrowly interpreted Title IX by applying the statute only to
institutional departments that received federal funding.249 Congress modified not only Title IX
but also other antidiscrimination laws (i.e., Section 504 of the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975 (ADA), and Title VI), to expressly declare the legislative intent
was to protect basic civil rights across all aspects of educational institutions, including athletic
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programs.250 The Act also reiterated the definition of an educational institution as “any public or
private preschool, elementary, or secondary school, or any institution of vocational, professional
or higher education.”251
Title IX Investigator’s Manual (1990)252
After clarifying that Title IX applied to athletics, the OCR published the 1990
Investigator’s Manual.253 The 1990 Investigator’s Manual guided institutions in examining
thirteen components that may be investigated and identified three of these components as being
crucial to Title IX compliance.254 The three essential components were athletic scholarships,
effective accommodation of athletic interests and abilities, and other athletic benefits and
opportunities such as equipment, athletic training services, coaching, and locker rooms.255 The
manual provided regional OCR offices with guidance regarding investigations of alleged Title IX
noncompliance in both collegiate and interscholastic athletics.256 Subsequent Title IX cases
frequently referred to the guidance contained in this manual.257
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Franklin v. Gwinnett (1992)258
Although Title IX litigation confirmed the responsibility of educational institutions to
comply with the law, courts had not clarified the form of relief for individuals or groups who
were victims of Title IX discrimination.259 The Supreme Court in Franklin v. Gwinnett provided
greater clarity on this issue.260 The case involved a high school student, Christine Franklin, who
alleged she had been the victim of sexual harassment and abuse by one of her teachers, Andrew
Hill.261 Franklin claimed Mr. Hill had initiated sexually explicit conversations and subjected her
to coercive sexual intercourse.262 She further alleged school officials were both aware of and had
investigated her allegations of sexual harassment but had not disciplined Mr. Hill.263 Franklin
also reported school officials not only did nothing to stop the sexual harassment, but they also
discouraged her from pressing charges against Mr. Hill.264 Mr. Hill ultimately resigned from his
teaching position conditioned upon the matter being dropped and school officials closing their
investigation.265
Franklin filed a complaint with the OCR alleging her Title IX rights had been violated.266
The OCR investigation found school officials had violated Franklin’s rights “by subjecting her to
physical and verbal sexual harassment and by interfering with her right to complain about
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conduct proscribed by Title IX.”267 However, the OCR also determined school officials had
complied with Title IX by accepting the teacher’s resignation and creating a school grievance
procedure. Therefore, the OCR took no further action against the school officials.268
Franklin filed suit in the United States District Court for the Northern District of Georgia
requesting an award of damages.269 The district court dismissed the complaint and the United
States Court of Appeals for the Eleventh Circuit affirmed the dismissal.270 The court of appeals
maintained Title IX did not provide for monetary damages, citing Drayden v. Needville
Independent School District, a decision that had not supported an award of monetary damages
under Title VI.271 The appellate panel also held Congress’ Spending Clause powers limited
monetary relief in situations involving organizations that received federal funding.272
The Supreme Court of the United States reversed the appellate court’s decision and
remanded the case for further proceedings.273 In doing so, the High Court cited Cannon v.
University of Chicago, wherein the Court had previously declared, “Title IX is enforceable
through an implied right of action.”274 The Court also examined the issue of whether monetary
damages could be awarded.275 Here, the Court, citing Bell v. Hood, ruled the power to award
appropriate relief under Title IX existed under the Constitution and laws of the United States.276
Subsequent cases, in the Court’s opinion, had provided contrary guidance prompting the Court to
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state, “absent clear direction to the contrary by Congress, the federal courts have the power to
award any appropriate relief in a cognizable cause of action brought pursuant to a federal
statute.”277
Insofar as the application of this rule was relevant to Title IX, the Court cited Cannon v.
University of Chicago as an example of a Title IX implied right of action.278 Additionally, two
Title IX amendments effectuated subsequent to Cannon suggested Congress had not intended to
exclude monetary compensation in Title IX cases.279 The Rehabilitation Act Amendments of
1986 afforded plaintiffs, whether states or public or private entities, the opportunity to seek
remedies.280 The Civil Rights Restoration Act of 1987 further extended Title IX protections to
entire institutions, not just specific departments.281 Therefore, the Franklin Court reversed the
decision of the appellate panel and authorized the award of Title IX damages to Franklin based
upon her allegations of sexual harassment and abuse.282
Gender Equity in Intercollegiate Athletics (2007)283
In response to increasing concerns about gender inequity in intercollegiate athletics, the
National Collegiate Athletic Association (NCAA) formed a Gender-Equity Task Force in
1992.284 A gender-equity survey sent to all NCAA member schools guided the work of the task
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force.285 A significant portion of the survey posed questions about financial support for men’s
and women’s athletic teams.286 Despite fairly equal male and female enrollments at universities,
the study found almost 70 percent of NCAA athletes were males.287 Additionally, funding for
male teams accounted for over 76 percent of total athletic budgets.288 Male athletes received 70
percent of the scholarships and 83 percent of recruiting funding.289 A 1993 report issued by the
task force determined the NCAA “has not succeeded in providing equitable opportunity to
participate for women.”290 A subsequent manual provided universities with recommendations to
ameliorate the inequities, including developing gender-equitable policies.291
Favia v. Univ. of Pennsylvania (1993)292
With damages available in Title IX cases, litigation increased.293 Favia v. University of
Pennsylvania highlighted the use of the three-prong test outlined in The Policy Interpretation.
Indiana University of Pennsylvania (I.U.P.) is a mid-sized university within the Pennsylvania
State System of Higher Education.294 In 1993, the I.U.P. student body was comprised of 55.6
percent females and 44.4 percent males. However, only 38 percent of the university’s varsity
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athletes were female.295 This was the case even though the university offered an equivalent
number of varsity teams for each gender, nine for males and nine for females.296
In response to budgetary constraints, I.U.P. announced plans to discontinue four varsity
athletic programs for the 1992-93 academic year.297 The proposed discontinued programs were
men’s tennis and soccer and women’s gymnastics and field hockey.298 In the fall of 1992, four
female athletes - three gymnasts and one field hockey player - filed a class action lawsuit in the
United States District Court for the Western District of Pennsylvania.299 Their petition asked the
court to impose a preliminary injunction directing I.U.P. to reinstate the women’s gymnastics
and field hockey teams.300 The petition claimed I.U.P.’s failure to provide equal athletic
opportunities for men and women was a violation of Title IX.301
In reviewing the petition, the district court cited the OCR’s 1979 Policy Interpretation.302
Specifically, the Court noted the three-part accommodation test:
1) Whether intercollegiate level participation opportunities for
male and female students are provided in numbers substantially
proportionate to each gender’s respective enrollment; or
2) Whether the members of one sex have been and are
underrepresented among intercollegiate athletes, whether the
institution can show a history and continuing practice of
program expansion which is demonstrably responsive to the
developing interest and abilities of the members of that sex; or
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3) Where the members of one sex are underrepresented among
intercollegiate athletes, and the institution cannot show a
continuing practice of program expansion such as that cited
above, whether it can be demonstrated that the interests and
abilities of the members of that sex have been fully and
effectively accommodated by the present program.303
Under this test, an institution was deemed to be in compliance with Title IX if any one of
the three parts of the test were met.304 If an institution’s ratio of male to female athletic
participation was comparable, even if not necessarily equal to the ratio of male and female
enrollment, it was in compliance with part one of the test.305 If an institution’s part one ratios
were not comparable, the institution could still be in compliance by satisfying part two of the test,
i.e., by showing a “history and continuing pattern of program expansion.”306 The pattern of
program expansion must have been present for at least a decade and needed to include a process
for adding new athletic opportunities based on student interests.307 Even if an institution failed to
meet either part one or part two, Title IX compliance could still be demonstrated by meeting part
three of the test, i.e., by showing the institution had effectively accommodated the
underrepresented gender’s athletic interests and abilities.308 Included in the effective
accommodation was a process for determining interests and an evaluation of the levels of
competition available for males and females.309
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During the court hearing, university witnesses argued I.U.P. had met prongs one and two
of the three-part test. The witnesses pointed out the university had eliminated equal numbers of
men’s and women’s teams; planned to elevate women’s soccer, a sport with higher participation
rates, to varsity status; and planned to allocate the money saved by eliminating an expensive
sport, gymnastics, toward the recruitment of female athletes.310
Despite I.U.P.’s evidence, the court determined the university had failed to meet the
requirements set forth in the three-part effective accommodation test.311 Prong one was not met
because the percentage of intercollegiate athletic opportunities for females was not proportionate
to the percentage of females enrolled at I.U.P.312 55% of students enrolled at I.U.P. were female
yet only 36% of the intercollegiate athletes were female.313 Prong two was not fulfilled, the court
held, because the university failed to demonstrate a continuing practice of expanding athletic
opportunities.314 The court determined prong three was not fulfilled because the budget cuts
instituted by the university continued to decrease the number of female athletes and the interests
and abilities of female athletes were not being accommodated.315 As a result, the court issued a
preliminary injunction directing the university to reinstate the women’s gymnastics and field
hockey teams.316 The Favia case provided a detailed example of judicial application of the threepart accommodation test and set a precedent for not allowing schools to cut programs even when
faced with budget constraints.
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Equity in Athletics Disclosure Act (1994)
In response to the general public’s increased focus on athletic opportunities for men and
women, Congress passed the Equity in Athletics Disclosure Act (EADA) in 1994.317 The EADA
required school officials to offer greater transparency in their efforts to provide equitable
opportunities for student athletes.318 The EADA’s annual reports required information on
expenditures, athletic scholarships, and attendance rates for student athletes.319 The reports were
to be used by prospective student athletes to determine a university’s commitment to Title IX
compliance.320 The information contained in the reports was also frequently used to determine
compliance with the three-part test in Title IX court cases.321
The OCR Clarification of Intercollegiate Athletics Policy Guidance:
The Three-Part Test (1996)322
Following the 1979 Policy Interpretation’s publication, setting forth the three-part test,
the OCR received many questions and requests to clarify the test.323 In a Dear Colleague Letter,
Norma Cantu, the OCR’s Assistant Secretary, announced the publication of the Clarification of
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Intercollegiate Athletics Policy Guidance: The Three-Part Test (1996).324 While acknowledging
the need to clarify the three-part test, Cantu explained her letter’s purpose was not to revise the
test.325 Instead, she pointed out institutions only needed to comply with one of the test’s three
sub-parts in order to comply with Title IX regulations.326 Cantu also noted the Policy
Interpretation had “enjoyed the support of every court that [had] addressed issues of Title IX
athletics.”327
In the early 1990s, the plaintiffs in Franklin v. Gwinnett328 and Cohen v. Brown
University329 prevailed in lawsuits alleging Title IX noncompliance.330 In response, Title IX
opponents argued the statute had created quotas or formulas, Title IX regulations had prompted
reductions in men’s athletic opportunities, and suggested that women were less interested in
athletics than men so the three-part test was not appropriate.331
The 1996 Clarification attempted to increase Title IX compliance by providing guiding
questions and examples.332 In prong one, pertaining to substantial proportionality, the OCR
explained compliance with the test’s first prong was not intended to mandate exact
proportionality but rather sought substantial proportionality between men’s and women’s athletic
opportunities.333 Slight fluctuations in both enrollments and participation rates over time were
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acceptable, as long as the institution could provide evidence of continuing efforts to expand
opportunities for female athletes.334
In prong two, pertaining to program expansion, the 1996 Clarification emphasized
compliance could be achieved even when some of the participation opportunities for females had
been eliminated.335 Despite reductions in opportunities, if an institution’s overall history and
continuing practice demonstrated efforts to expand opportunities for female athletes, the
institution was in compliance.336 Accordingly, the OCR indicated it would not find an institution
compliant if it simply decreased opportunities for male athletes because this would not
demonstrate a history and continuing practice of expanding programs for female athletes.337
Although Title IX critics argued the regulation had prompted a decline in athletic opportunities
for males, the data suggested otherwise. Between 1972 to 2002, male high school athletic
participation increased from 3,666,917 to 3,960,517 individual athletes. During this same time
frame, the number of male college athletes increased from 170,384 to 208,866.338
In prong three, pertaining to accommodating the interests and abilities of the
underrepresented sex, the OCR delineated the factors that would be considered when
determining whether there was sufficient interest, ability, and competition to support a female
team.339 Even if there was a significantly higher rate of males participating in athletics at an
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institution, part three of the test could still be satisfied if the institution had thoroughly evaluated
and accommodated the interests of current and incoming students.340 The evaluation of interests
could include an examination of female high school athletic participation rates.341 Additionally,
the clarification noted though the three-part test was designed for intercollegiate athletics, many
of its ideas were also applicable to elementary and secondary interscholastic programs.342
Randolph v. Owasso School District I011 (1996) 343
Following the 1996 Clarification’s publication, Title IX litigation over female
interscholastic athletic opportunities became more prevalent.344 In February 1996, Ron Randolph,
the father of a softball player at Owasso High School in Owasso, Oklahoma, and a group of
additional parents filed a class action lawsuit in the United States District Court for the Northern
District of Oklahoma.345 The petitioners alleged school officials had violated Title IX by denying
female softball players an equal opportunity to participate in interscholastic athletics.346
The Owasso High School boys’ baseball team played in a stadium with bleachers and an
electronic scoreboard while the girls’ softball team played on a dirt field located a few miles
away from the school’s campus.347 Randolph and other parents of softball players asked school
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officials to remodel the softball field.348 When school officials declined, the parents filed suit.349
The lawsuit alleged school officials had discriminated against female students in seven of the ten
elements outlined in the Title IX Regulations (1975).350 Specifically, the parents noted
noncompliance “in the scheduling of games and practice times; the provision of equipment;
locker rooms for both practice and competition; opportunity to receive qualified coaching;
publicity and supplies; and the assignment and compensation of coaches.”351
On October 2, 1996, the district court terminated the case by entering a consent decree
outlining an agreement with Owasso Public Schools to bring the high school into Title IX
compliance.352 The agreement included plans to administer a student athletic interest survey, a
commitment to allow female teams to play the maximum number of allowable games, and the
provision of equitable school intramural athletic opportunities.353 Additionally, school officials
were required to comply with Title IX’s regulations related to policies, budgets, and expenditures,
equipment and supplies, uniforms, scheduling of games and practice times, sixth hour athletic
credit (an opportunity for athletes to obtain credits for athletic practices), travel, coaches,
facilities, weight facilities, publicity and support organizations, expectations for the School
District’s Title IX Compliance Officer’s role, and grievance procedures.354
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In August 1999, Owasso School District officials submitted a report to the district court
outlining their efforts to comply with the aforementioned goals.355 Most notable among these
efforts was:
1) The addition of a freshman softball team and an 8th/9th grade volleyball team;
an updated and equitable system for securing equipment, uniforms, and
supplies for male and female teams;
2) A review of team schedules to ensure equity; a provision for both male and
female athletes to receive sixth hour credit for athletic participation; an
opportunity for girls’ teams to travel;
3) Updated hiring procedures to ensure employment of comparably qualified
coaches for boys’ and girls’ athletic teams;
4) A new softball field;
5) Equitable access to weight facilities, equitable publicity efforts; and
6) A recommitment to utilize the school district’s compliance officer and
grievance procedures to resolve noncompliance issues.356
In summary, school officials described the consent decree process as “an awakening of sports for
girls and [expression of] a desire that girls and boys alike experience, if they so choose, the thrill
of competition or even the hurt of loss.”357
Cohen v. Brown University. (2001)358
An important first Circuit case at the collegiate level referred to the 1996 Clarification
and the Policy Interpretation and closely examined the practice of eliminating men’s athletic
opportunities to meet Title IX requirements.359 In May 1991, Brown University reduced to club
status and eliminated funding for four varsity athletic teams. This was in response to an
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institution-wide budget reduction, which called for all departmental budgets to be reduced by
five to eight percent.360 The four athletic programs impacted by this decision were women’s
gymnastics and volleyball and men’s water polo and golf.361 Prior to this decision, Brown varsity
athletes on these teams had participated at the highest level of NCAA competition, Division I.362
Of the thirty-one varsity teams funded by Brown during the 1990-91 school year, sixteen were
offered for men and fifteen for women.363
A total of 894 student athletes participated on the thirty-one teams. 364 The student athlete
population was comprised of 63.3% males and 36.7% females whereas Brown’s overall
undergraduate enrollment consisted of 52.4% men and 47.6% women.365 An evaluation of
program expansion at the university revealed only three men’s varsity teams were established
after 1927 and the majority of women’s teams were established between 1971 and 1977.366 The
only women’s team created after 1977 was track. According to Brown officials, the elimination
of funding for the four teams would impact thirty-four men and twenty-two women.367
The overall operating budget for Brown’s 1990-91 athletic department was
$7,623,131.368 There were two major funding sources within the overall athletic budget.369
Brown University directly provided $5,788,898 and the Brown University Sports Foundation, a
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nonprofit fundraising organization, contributed $1,140,860.370 A 1991 NCAA Gender Equity
Study prepared by the university reviewed line items from the entire 7.6 million dollar athletic
budget at Brown.371 71.2% ($726,378) was used to fund men’s sports expenses and 28.8%
($293,798) was allocated for women’s sports expenses.372 Expenses include competition
registration, accommodations, meals, officials, uniforms, and equipment.373 Coaching salaries
were similarly allocated with 72.1% ($932,227) spent on men’s head and assistant coaches and
27.9% ($360,862) spent on coaches for women’s teams.374 In 1990-91, 78.2% ($81,532) of the
total recruiting budget was used for male teams while 21.8% ($22,737) was spent on women’s
teams.375
Many universities used a special process for admitting athletes who might not otherwise
meet minimum admission requirements.376 Brown university officials denied the allegation that
preferential treatment is given to athletes during the admissions process.377 However, a 1990
internal memo from Brown University’s athletic director to the men’s swimming and water polo
coach identified the “number of acceptances from admissions” which outlined the minimum
number of acceptances each athletic team would receive, seemingly regardless of academic
credentials.378 Brown also published a “coach’s handbook on admission procedures” listing
liaisons for each varsity sport and identifying deadlines for submitting the names of top potential
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recruits.379 The plaintiffs in this case alleged preferential treatment in the admission process was
given to male athletes.380
On behalf of all current and future female Brown University athletes, twelve members of
the women’s gymnastics and volleyball teams filed a class action Title IX lawsuit in April of
1992 against the university, its President, and its Athletic Director, alleging discrimination
“against women in the operation of its intercollegiate athletic program.”381 The case was filed in
the United States District Court for the District of Rhode Island.382 The plaintiffs claimed by
reducing the status of the gymnastics and volleyball teams from varsity to club status, the
university failed to provide female students with an equal opportunity to participate in
intercollegiate athletics.383 The female athletes asked the court to grant a preliminary injunction
reinstating the women’s gymnastics and volleyball teams to varsity status and preventing the
university officials from either eliminating or reducing the status of any additional women’s
varsity teams unless the percentage of opportunities for women to participate matched the
percentage of women enrolled at the university.384
Before issuing its decision, the trial court noted there was no prior litigation matching the
circumstances of the present case. As a result, the judge methodically analyzed Title IX’s policy
language and evaluated the statute’s connection to the plaintiffs’ claims.385 The judge noted that,
in accordance with previous caselaw, universities receiving federal financial assistance are
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subject to Title IX’s requirements.386 Specifically, in Grove City College v. Bell, the U.S.
Supreme Court had examined what Congress meant by Title IX programs and activities.387 In the
instant case, the court determined student financial aid meant the college’s financial aid office,
not the entire institution, was subject to Title IX regulations.388 As a result of Grove City v. Bell,
Congress passed the Civil Rights Restoration Act of 1987, requiring institution-wide compliance
with Title IX.389 Brown University officials submitted evidence confirming receipt of federal
financial assistance, so the district court ruled it was subject to Title IX regulations.390
Concluding the University was required to adhere to Title IX requirements, the court examined
specific elements of the statute, along with the OCR’s Title IX publications: both the Policy
Interpretation and the Investigator’s Manual.391
Title IX states “A recipient which operates or sponsors interscholastic, intercollegiate,
club or intramural athletics shall provide equal athletic opportunities for members of both
sexes.”392 To specifically determine the equity of opportunities, one aspect of the Title IX
Regulation’s three-part test directs universities to consider:
(1)
(2)
(3)

Whether the selection of sports and levels of competition
effectively accommodate the interests and abilities of
member of both sexes;
Provision of equipment and supplies;
Scheduling of games and practice time;
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(4)
(5)
(6)
(7)
(8)
(9)
(10)

Travel and per diem allowances;
Opportunities to receive coaching and academic tutoring;
Assignments and compensation of coaches and tutors;
Provision of locker rooms, practice and competitive facilities;
Provision of medical and training facilities and services;
Provision of housing and dining facilities and services; and
Publicity393

To determine the appropriateness of a preliminary injunction, the court considered the following
four factors:
(1) The likelihood of the plaintiffs succeeding on their claims;
(2) The potential for irreparable harm if injunctive relief was not provided;
(3) The hardships that would be imposed on either the plaintiffs or Brown
University if interim relief was granted…; and
(4) The effect upon the public interest if the requested injunctive relief was either
granted or denied.394
To determine the plaintiffs’ likelihood of success, the court applied the Policy Interpretation
Manual’s three-part test, which considered the comparable ratio of male and female athletes to
male and female enrollment, looked at the university’s history and pattern of program expansion,
and considered effective accommodation of interests and abilities.395
Addressing whether university officials had provided intercollegiate opportunities for
male and female students in “numbers substantially proportionate” to the university’s student
enrollment, plaintiffs claimed over time Brown had provided only 39% of varsity athletic
opportunities to women even though female enrollment for the same time period hovered around
48 percent.396 During 1991-92, the year following the change in status for the women’s
volleyball and gymnastics teams, 63.4% of Brown’s athletes were male and 36.6% were

Id.
Cohen, 809 F. Supp. 978, 984 (1992).
395 Id., at 985.
396 Id.
393
394

59
female.397 During the same year 51.8% of students enrolled were male and 48.2% were
female.398 Brown officials argued Title IX did not require a “strict” proportionality test and,
therefore, did not require them to bring female athletic participation rates to the same proportion
as female enrollment at the university.399 The court disagreed, noting the 1991-92 participation
rates for females substantially dropped after the elimination of the four teams.400 Consequently,
the court held Brown officials failed to meet the first part of the three-part test.401
The second component of the three-part test considers whether an institution has made
efforts to expand intercollegiate opportunities based on the developing “interest and abilities” of
the under-represented gender.402 Here, plaintiffs argued Brown officials had halted efforts to
expand opportunities for female athletes, noting that the last women’s varsity sport added was
winter track in 1982.403 In response, Brown officials pointed to the university’s expansion of
women’s intercollegiate opportunities during the 1970s. However, the court did not see this as
evidence of current and future plans for program expansion for female athletes.404
If an institution cannot provide evidence of expanding intercollegiate opportunities as
indicated above, the third component of the three-part test asks whether the institution can
demonstrate that the interests and abilities of the members of both sexes have been fully and
effectively accommodated by the present program.405 In Cohen, plaintiffs argued the university
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had not accommodated female athletes in club sports such as fencing, rugby, water polo, and
sailing when they made an assumption these athletes did not want to participate at a varsity
intercollegiate level.406 Although gender neutral, the plaintiffs noted university officials had
previously denied requests by the men’s and women’s fencing teams to be elevated to a varsity
intercollegiate level.407
Petitioners referenced two previous cases in support of their arguments.408 In Cook v.
Colgate University, the court found Colgate University did not pass part three of the test
(accommodating interests and abilities) and therefore violated Title IX by denying a request from
members of the women’s ice hockey club team to elevate the program to varsity status.409 As
previously noted, in Favia v. Indiana University of Pennsylvania (I.U.P.), the court ordered two
women’s teams to be reinstated after finding I.U.P. had failed to satisfy the three-part test’s
proportionality and accommodating interests and abilities inquiry.410 In Cohen, university
officials asserted they were providing opportunities based upon student interests and abilities.
University officials pointed to the “free use of athletic facilities, physical education classes,
intramural sports, club sports and intercollegiate club sports, as well as junior varsity and varsity
sports…[in addition to fielding] the highest number of men’s and women’s teams to compete at
the NCAA or Ivy League level.”411 Accordingly, Brown officials argued the lower percentage of
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women’s opportunities was a direct result of a decreased level of interest among female
students.412
Due to the lack of caselaw in this area, the court noted the Policy Interpretation and
Investigator’s Manual would guide its analysis.413 Here Brown University officials argued
compliance was determined by a program-wide analysis, including an evaluation of all thirteen
components of the Investigator’s Manual.414 The court disagreed; noting the Investigator’s
Manual stated an investigative finding could be based upon only one of the major areas.415
The court also examined the three-part test.416 With respect to the first component, the
court noted demotion of the two women’s sports had resulted in a substantial lack of
proportionality.417 The court also observed, despite expanded women’s intercollegiate
opportunities in the 1970s, Brown officials had failed to continue the expansion opportunities for
female athletes.418 As a result, the court concluded Brown University officials had not satisfied
the second component of the test.419 Also, by reducing the status of gymnastics and volleyball
over the protests of team members, the court concluded university officials had failed to
accommodate the interests and abilities of female athletes.420 Additionally, the court rejected
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university officials’ assertion that club status was equivalent to varsity status.421 Accordingly, the
court found university officials had failed to satisfy the test’s third component.422
Although the court was not required to consider the preliminary injunction’s
appropriateness, the court examined other significant factors noted in the Policy Interpretation
that could also result in a Title IX violation.423 Although Title IX did not require equitable
funding of men’s and women’s athletic teams, a significant disparity in funding and benefits was
relevant to an overall analysis of Title IX compliance.424 The court concluded because Sports
Foundation monies were allocated in greater amounts to male teams, inequity existed.425 Here,
the court noted according to the Investigator’s Manual, if an inequity existed as a result of
booster club or foundation monies, Brown University officials were responsible for the inequity.
The court also noted Brown had not taken action to reduce the inequity by supplementing with
university funding.426
Upon analysis of coaching assignments within Brown’s athletic program, the court found
evidence showing women’s teams had both fewer assistant coaches and lower coaching
salaries.427 The only disparity in athletic facilities was a smaller and inferior women’s hockey
locker room.428 The court found inequities related to publicity for men’s and women’s varsity
teams because Brown Sports Information Office representatives were not assigned to cover
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women’s sporting events.429 The last factor the court considered was recruitment.430 In 1990-91,
Brown University’s funding for men’s team recruiting was three times the amount allocated for
women’s teams.431
Determining the potential for irreparable harm was the second factor the court used to
determine whether injunctive relief was appropriate.432 The court pointed out three areas of
irreparable harm existing at Brown University: recruitment, competition, and coaching.433
Coaches for both the gymnastics and volleyball teams testified the change to club status
decreased opportunities to recruit qualified student-athletes.434 Due to the diminished quality of
athletes being recruited, the competitive level of the teams decreased and, as a result, other
universities removed Brown from their schedules following the change in status.435 The court
also observed that without university funding the gymnastics team would be without a coach for
the upcoming season.436 Despite Brown officials’ assertion that maintaining gymnastics and
volleyball as club teams would still successfully allow competitive opportunities for female
athletes, the court determined the potential for irreparable harm existed.437
The third factor the court considered prior to ordering a preliminary injunction was
balancing the relevant equities. Here, the court acknowledged Brown University’s need to be
financially prudent but pointed out the amount of money expended on the women’s gymnastics
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and volleyball teams was minimal and had not caused an undue financial burden for the
University.438 In terms of public interest, the fourth factor, the court reasoned public interest
would be better served by maintaining the status quo while Brown University officials developed
an athletic program that provided equal opportunities for men and women.439
Based upon Brown University officials’ failure to meet the requirements of Title IX’s
three-part test, plaintiffs’ likely success in further litigation, the likelihood of irreparable harm,
the lack of hardship that would be imposed upon Brown University if the teams were restored,
and public interest considerations, the court concluded injunctive relief was appropriate.440 As a
result, Brown University was ordered to restore the women’s volleyball and gymnastics teams to
varsity status and to provide the restored teams appropriate coaching, uniforms, facilities,
publicity, travel opportunities, and funding.441 The University was also ordered not to eliminate
or reduce the status of any other women’s intercollegiate varsity teams while the injunction was
in place.442
In 1993, Brown University appealed the ruling to the United States Court of Appeals for
the First Circuit, arguing the effective accommodation component portion of the three-part test
violated the Fifth Amendment’s Equal Protection Clause.443 Specifically, the president of the
university asserted Title IX’s regulation to fully and effectively accommodate female athletes
prioritized athletics over academic integrity.444 Citing Franklin v. Gwinnett, in which the U.S.
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Supreme Court referenced the Fifth Amendment as a means to remedy past discrimination, the
appellate panel provided a damage remedy for a Title IX violation.445 In responding to the
burden of proof issue, the appellate panel highlighted plaintiffs’ evidence showing a disparity
between men’s and women’s athletics, a lack of meeting the interests of female athletes, and
Brown University officials’ failure to expand opportunities for female athletes.446 Here, the
appellate panel determined the plaintiffs had met the burden of proof.447
In terms of the appropriateness of a preliminary injunction, the panel found the district
court had properly determined Brown University officials had failed to meet the first two prongs
of the three-part test.448 However, the appellate panel pointed out the district court’s
determination that the university bore the burden of showing it had effectively accommodated
the female athletes’ interests was incorrect.449 Instead, the panel explained that Title IX required
the plaintiffs to provide evidence of inadequate accommodation.450 Despite the misapplication of
the burden of proof, the district court’s thorough review and analysis of Title IX documents
provided sufficient evidence to show Brown University officials had failed the effective
accommodation component of the Title IX test.451
While the appellate court acknowledged Brown University’s need to monitor its own
operations and reduce its budget and possibly eliminate teams,452 the panel could not overlook
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Brown University officials’ previous failures to expand opportunities for female athletes.453 As a
result, the panel affirmed the lower court’s preliminary injunction.454 To regain Title IX
compliance, the court noted Brown University could eliminate all of its athletic programs,
elevate the status of women’s teams to the varsity level, create new women’s varsity teams,
eliminate men’s varsity teams, or do a combination of these.455 The appellate court ordered
Brown University officials to submit a Title IX compliance plan within three months.456 Until the
submission of the plan, the preliminary injunction was ordered to stay in place.457
Brown University officials submitted a plan to the district court within the required time
frame.458 However, the district court rejected the tendered plan, noting it was not sufficiently
comprehensive, and ordered Brown to submit another plan that would both elevate the four
women’s club teams to varsity status and to provide funding for these varsity programs.459
Brown University officials appealed this order to the United States Court of Appeals for the First
Circuit.460 They continued to argue the disparity in the varsity athletic opportunities offered to
females was the result of a diminished level of interest in these sports.461 University officials
further asserted adhering to Title IX regulations would require the University to provide more
competitive athletic opportunities that were not necessary given the female athletes’ interests and
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abilities. 462 The court of appeals disagreed and affirmed the lower court’s ruling, pointing out
assuming females were less interested ran counter to Title IX’s goal, i.e., addressing
discrimination based upon stereotypes that presume females are less interested and able to
participate in athletics.463In 1997, the Supreme Court of the United States denied Brown’s
petition for writ of certiorari.464 After filing supplemental motion in the district court of New
Hampshire in 2003, the plaintiffs were ultimately awarded attorney’s fees and costs in excess of
one million dollars.465
Communities for Equity v. Michigan High School Athletic Association (2001) 466
Five years later, federal courts decided several cases involving the equal treatment of
interscholastic female athletes.467 In Communities for Equity v. Michigan HSAA, the United
States District Court for the Western District of Michigan found scheduling girls’ basketball
games during a nontraditional season violated Title IX of the Education Amendments of 1972.468
Two New York school districts were subsequently found to have violated Title IX as a
consequence of scheduling girls’ soccer in the spring, thereby depriving female athletes the
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opportunity to participate in the New York State Public High School Athletic Association
(NYSPHSAA) championship series.469
“Open to All”: Title IX at Thirty (2003)470
In an effort to gather information to improve Title IX enforcement, then-U.S. Secretary of
Education Rod Paige established the Secretary’s Commission on Opportunities in Athletics.471
The commission was charged with addressing key questions set forth in a report titled “Open to
All” Title IX at Thirty.472 At the time of the report, 2.7 million girls participated on high school
teams, an 847 percent increase over 1971 participation rates.473 The commission gathered
information from six public meetings that included testimony from over fifty expert witnesses
including high school and collegiate administrators and coaches, high school and collegiate
athletic associations, Title IX advocacy groups, and the public. After extensive fact-finding, the
report provided twenty-three recommendations that addressed concerns raised by a variety of
stakeholders, addressing three overarching questions.474 The three questions were:
1) Are Title IX standards for assessing equal opportunity in
athletics working to promote opportunities for male and female
athletes?
2) Is there adequate Title IX guidance that enables colleges and
school districts to know what is expected of them and to plan
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for an athletic program that effectively meets the needs and
interest of their students?
3) Is further guidance or other steps needed at the junior and senior
high school levels, where the availability or absence of
opportunities will critically affect the prospective interests and
abilities of student athletes when they reach college age?475
In response to the first question, the commission noted prior to Title IX’s enactment,
294,000 girls participated in interscholastic athletics.476 By 2001, that number had increased by
847 percent to 2.7 million.477 In response to these statistics, the commission forecasted Title IX
would remain crucial to advancing athletic opportunities for women and girls.478
On the second question, the commission examined the three-part test’s effectiveness in
demonstrating Title IX compliance.479 Here, the commission reviewed testimony indicating
while most institutions were in favor of retaining the three-part test, additional guidance
regarding prongs two and three was needed.480 The commission recommended the OCR expand
its Title IX compliance education efforts.481 The commission’s examination of the third question
revealed, “[c]olleges are not appropriately responsive to athletic participation at the high school
level.”482 Further, the commission suggested if colleges paid greater attention to student interest
trends at the high school level, they would increase the number of student athletes at the
collegiate level.483 Here, the report’s recommendation asked the OCR to pay closer attention to
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athletics at the elementary and secondary levels in order to encourage greater intercollegiate
athletic participation and walk-on rates for women. 484
The OCR Guidance: Further Clarification of Intercollegiate Athletics Policy Guidance
Regarding Title IX Compliance (2003)485
A few months after the commission’s report, the OCR sent a memo to university and
school district administrators entitled, 2003 Further Clarification.486 The memo provided specific
guidance to institutions that were struggling to implement Title IX regulations.487 A previous
OCR memo, the 1996 OCR Clarification, had described the first prong as a “safe harbor.”488
Some institutions incorrectly interpreted this guidance as a directive to ensure strict
proportionality between male and female athletic participation rates.489 The OCR reminded
institutions Title IX compliance could be attained via any one of the prongs of the three-part
test.490 Additionally, the OCR pointed out the first prong, outlining substantial proportionality as
a means to compliance, was not regarded more highly than the other two prongs.491
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McCormick v. School District of Mamaronek (2004) 492
In McCormick v. School District of Mamaronek493 two fathers, acting on behalf of their
daughters, filed a lawsuit in the United States District Court for the Southern District of New
York. The lawsuit sought to ameliorate a Title IX violation by forcing Mamaronek and Pelham
School District school officials to reschedule girls’ soccer from spring to fall. 494 The two
daughters, both freshmen at their respective high schools, wanted to play interscholastic soccer.
However, because soccer was offered in the spring, the girls alleged they were denied equality of
athletic opportunity, as required by Title IX.495 NCAA Division I women’s soccer is only offered
in the fall so most high schools also offer it in the fall.496 Many college showcase tournaments,
which provide recruitment opportunities for student athletes, are offered in the spring so as not to
conflict with high school regular season schedules.497
Boys’ soccer in both school districts was offered in the fall.498 The NYSPHSAA offered a
state championship series for boys and girls, but only during the fall.499 The girls sought an
opportunity to compete in the championship series, stating:
It is important for us to be able to try to compete for the regional and state
championships. The boys get to compete for those titles, and the girls also should
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be able to do that. We are entitled to compete in the same postseason competition
as the boys do.500
The girls also argued they would suffer diminished opportunities to be recruited by colleges and
face conflicts with other soccer events typically offered in the spring.501 School officials argued
scheduling girls’ soccer in the spring did not violate Title IX.502
The girls sought declaratory and injunctive relief alleging they faced imminent injury if
girls’ soccer was scheduled during the spring season when a state championship series was not
offered.503 The district court determined the girls met the three requirements needed to pursue
injunctive relief. These requirements included an injury that was “concrete and particularized,”
“actual or imminent,” and could be remedied by injunctive relief.504 Because missing the state
championship series would have had a concrete and imminent impact on both petitioners, the
district court ruled in their favor and ordered school officials to develop Title IX compliance
plans that included scheduling girls’ and boys’ soccer during the same season.505
On appeal to the United States Court of Appeals for the Second Circuit, the panel applied
the “three-part test” originally outlined in the OCR’s 1979 Policy Interpretation506 and later
refined in a 1996 Clarification.507 The three-part test states in order to be in compliance with
Title IX an institution must satisfy one of three standards.508 The test also requires an institution
to provide substantially proportionate athletic opportunities to both males and females,
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demonstrate a history of expanding athletic opportunities to the underrepresented sex, or
effectively accommodate the interests and abilities of the underrepresented sex.509 Among the
factors the OCR considers in determining whether the interests and abilities of both male and
female athletes have been effectively accommodated is examining both the “scheduling of game
and practice time[s]” and the opportunities for both genders “to engage in available pre-season
and post-season competition.”510
The panel concluded scheduling girls’ soccer during the spring “place[d] a ceiling on the
possible achievement of the female soccer players that they cannot break through no matter how
hard they strive” and, therefore, was inconsistent with Title IX’s intent to provide equal
opportunity.511 The panel found school officials had violated Title IX by denying female students
equal athletic opportunities.512 The panel affirmed the district court’s decision to both grant
injunctive relief and require a Title IX compliance plan.513 The district court’s compliance plan
required school officials to offer girls’ and boys’ soccer programs during the same season.514 The
panel slightly modified the compliance plan to include the option of scheduling girls’ and boys’
soccer during the fall on an alternating basis, provided girls’ soccer was scheduled in the fall first
of the rotation.515 The panel noted the concern was not whether the girls’ and boys’ teams were
scheduled in the same season but rather whether both male and female athletes had equal access
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to a state championship series.516 Ultimately, both districts offered both boys’ and girls’ soccer in
the fall.517
The OCR Guidance: Additional Clarification of Intercollegiate Athletics Policy: ThreePart Test – Part Three (2005)518
Also in response to the commission’s report, the OCR published the 2005 Additional
Clarification.519 The report included an online “Model Survey” that institutions could use to
reliably measure student interest in athletics, as required by prong three of the three-part test.520
According to the OCR, the survey could be emailed to students, and a lack of a response to the
survey could be considered a lack of interest.521 This method for determining a lack of interest
modified earlier appellate court rulings and was later withdrawn via a subsequent document,
2010 Policy Clarification.522
Jackson v. Birmingham Board of Education (2005)523
In 2005, the United States Supreme Court ruled on another landmark Title IX case that
provided an implied right to a private cause of action for individuals who experienced retaliation
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because they reported gender discrimination suffered by others.524 The main question in Jackson
was how Title IX protected individuals who reported discrimination.525
Richard Jackson was a physical education teacher and girls’ basketball coach at Ensley
High School in the Birmingham, Alabama pubic school system. In December 2000, Jackson
complained to district officials that girls’ teams (as compared to boys’ teams) were not receiving
equal funding or access to athletic services and facilities.526 Thereafter, Jackson began receiving
unfavorable evaluations and was ultimately released from his coaching duties but retained as a
teacher.527
In July 2001, Jackson filed a complaint with the United States District Court for the
Northern District of Alabama alleging the Birmingham Board of Education had violated Title IX
by retaliating against him and releasing him from his coaching position for speaking out about
gender discrimination in Ensley High School’s athletic department.528 The Board of Education
sought to have the complaint dismissed on the grounds Mr. Jackson was not personally the
victim of gender discrimination and, therefore, lacked standing to pursue a Title IX claim.529 The
district court found Jackson had not personally suffered a loss or injury due to the discrimination
and concluded he could not file a claim on behalf of the female athletes.530 Although the
magistrate judge noted a potential Title IX violation in the school district because the girls’
Jackson v. Birmingham Board of Education, 416 F.3d 1280, 1281 (2005).
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basketball team might have received unequal treatment, the court nonetheless dismissed
Jackson’s claims.531
Jackson appealed the decision to the United States Court of Appeals for the Eleventh
Circuit.532 The question before the appellate court was whether an individual could pursue a
private right of action even though they had not personally been the target of discrimination.533
In examining Jackson’s assertion that he should be entitled to a private right of action, the court
considered Cannon v. Univ. of Chicago.534 Here the High Court had determined Cannon was
entitled to pursue a private right of action because she had been a direct victim of gender
discrimination. Since Jackson was not a direct victim of discrimination and Title IX did not
expressly provide for a private right of action, the court of appeals affirmed the lower court’s
judgment.535
In March of 2004, the Supreme Court of the United States granted Jackson a writ of
certiorari.536 The Supreme Court vacated the court of appeals’ decision and remanded the case
for further consideration.537 In remanding the case, the Supreme Court noted an obligation to
protect individuals from retaliation subsequent to the filing of a Title IX discrimination claim.538
The U.S. Solicitor General’s brief argued:
Interpreting Title IX to incorporate protection against discriminatory
retaliation also furthers Congress’s purposes in enacting Title IX—to
avoid the use of federal resources to support discriminatory practices, and
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to provide individuals effective protection against those practices. Those
objectives would be difficult, if not impossible, to achieve, if persons who
complain about sex discrimination lacked adequate protection against
retaliation.539
In November of 2004, the court ruled in favor of Jackson.540
Jackson v. Birmingham was an important Supreme Court decision in Title IX’s evolution
because it afforded an individual the right to sue after being subjected to retaliation for reporting
gender discrimination. The Supreme Court pointed out Congress had not updated the statute
since 1988, which meant courts had been left to interpret Congress’ implied intent.541 The
Supreme Court also found offering protection and remedies to whistleblowers or those who
complained about Title IX violations would support efforts to eliminate gender discrimination.542
In the majority’s opinion, Justice O’Connor noted Title IX enforcement “would be difficult, if
not impossible, to achieve if persons who complain about sex discrimination did not have
effective protection against retaliation.”543
Communities for Equity v. Michigan High School Athletic Association (2006) 544
In 2001, in a case spanning nearly a decade, female high school athletes, their parents,
and Communities for Equity, a non-profit organization seeking gender equity in Michigan
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schools, filed a class action lawsuit against the Michigan High School Athletic Association
(MHSAA).545 Although the MHSAA, like many other athletic associations, did not directly
receive federal funding, it oversaw many aspects of federally funded athletic programs and was
therefore required to comply with Title IX.546 The case closely examined the scheduling of
interscholastic athletics and remedies for Title IX scheduling violations.547
The petitioners, current and former athletes from two high schools in the Grand Rapids
area, alleged the MHSAA had discriminated against female athletes by scheduling female
athletic teams during non-traditional athletic seasons and providing inferior facilities, playing
opportunities, and publicity.548 They argued such discrimination violated Title IX.549 With the
exception of scheduling games during non-traditional athletic seasons, the other discrimination
claims were settled via mediation in 2001 wherein the MHSAA agreed to equalize opportunities
and benefits for female athletes by assisting member districts with equalizing facilities, playing
opportunities, and publicity for boys’ and girls’ teams.550
In December of 2001, the girls, their parents, and Communities for Equity filed suit in the
United States District Court for the Western District of Michigan.551 The girls claimed the
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MHSAA allowed member schools to schedule female athletic seasons during inferior times and
asked the court to require MHSAA to more evenly distribute the advantageous seasons between
female and male athletic teams.552 The girls alleged the scheduling of sports in non-traditional
seasons (e.g., volleyball in the winter, basketball in the fall, and soccer in the spring) placed
female teams at a distinct disadvantage in several ways.553 Specifically, female athletes could
lose opportunities to participate in high school national competitions, be ranked nationally, be
recruited by colleges, play schools in other states, play on optimal fields due to weather
conditions, or have a season as long as male teams.554 The girls also alleged scheduling female
sports during non-traditional seasons had a negative psychological impact on female athletes and
sent a “message that they [were] ‘second-class’ or that their athletic role [was] of less value than
that of boys.”555 The MHSAA argued the girls’ sports at issue were scheduled in equal or more
beneficial seasons.556 However, the MHSSA admitted some girls’ seasons were “fitted around”
the preexisting boys’ seasons in an effort to avoid logistical issues such as availability of coaches
and facilities.557
In response to the girls’ allegations, the MHSAA argued the scheduling of the girl’s
teams was not intentional discrimination and, therefore, was not a Title IX violation. The court
disagreed, noting Title IX did not require proof of intentional discrimination. The court analyzed
how the alleged unequal schedules impacted opportunities for female athletes using guidance
from the Intercollegiate Athletics Policy Interpretation of 1979, which stated organizations must
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“provide equal athletic opportunities for members of both sexes.”558 This analysis considered
factors such as scheduling of games and practice times in an effort to determine whether the
MHSAA had violated Title IX.559 The court concluded that MHSAA’s scheduling of six girls’
sports and no boys’ sports during nontraditional seasons was discriminatory and denied equal
participation opportunities and benefits to the female athletes.560 The court ordered the MHSAA
to submit a compliance plan outlining their plan to realign athletic seasons by the 2003-04 school
year.561
In 2004, the MHSAA appealed the district court’s decision to the U.S. Court of Appeals
for the Sixth Circuit. The appellate court upheld the lower court’s Equal Protection Clause
decision, but chose not to address the Title IX claim in its decision.562 In 2005, the MHSAA
petitioned the Supreme Court and was granted a writ of certiorari.563 The court remanded the
case to the lower court for further consideration.564
In August of 2006, on remand from the U.S. Supreme Court, the Sixth Circuit
reconsidered its early ruling in light of a recently decided Supreme Court Case, Rancho Palos
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Verdes v. Abrams.565 The Court in Rancho Palos Verdes held if a statute provided a remedy,
additional individual rights would not be enforced.566 The MHSAA argued this recent Supreme
Court ruling indicated a reconsideration of remedies for the female athletes was warranted.567
The Sixth Circuit disagreed and pointed out Congress had intended that a private judicial remedy
be available in Title IX cases.568 In April 2007, the MHSSA submitted a second petition for a
writ of certiorari, which was denied.569 The Court’s denial of certiorari meant the lower court’s
earlier ruling that the MHSAA had discriminated against female athletes and was in violation of
Title IX would stand.570
The case also affirmed that Title IX was applicable to high school athletic associations.
Previously, courts had disagreed on the scope of Title IX’s coverage beyond secondary schools.
As noted in Seasons of Change: Communities for Equity v. Michigan High School Athletic
Association, extending Title IX to high school athletic associations assured public school
officials could not evade Title IX’s regulations by hiding behind exempt athletic associations.571
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Wieker v. Mesa County Valley School District (2007)572
One case in which a school district was accused of violating Title IX but later found
compliant based on the third prong of the three-part test occurred in 2004.573 Jessica Wieker tried
out for, but was not selected as a member, of the Grand Junction High School volleyball team.574
The high school had freshmen, junior varsity, and varsity teams.575 During her freshman,
sophomore, and junior years, Wieker participated on the freshman and junior varsity teams.576
The volleyball coach did not allow seniors to play on either the freshman or junior varsity teams;
and based on Wieker’s senior year tryout, the coach did not select her for membership on the
varsity team.577 She alleged the school violated Title IX’s third prong, claiming school officials
failed to meet her interests and abilities by not selecting her for membership on a volleyball team
during her senior year.578 Wieker also claimed the school violated her Fourteenth Amendment
equal protection rights.579
Wieker filed suit in the United States District Court for the District of Colorado against
Mesa County Valley School District #51. She originally alleged a violation of Title IX and the
Equal Protection Clause but later withdrew her Equal Protection Clause claim.580 She sought
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damages and injunctive relief. 581 Both Wieker and school officials filed motions for summary
judgment.582 After determining Wieker had standing to pursue a Title IX claim based upon
ineffective accommodation, the court applied the OCR’s three-part test.583
Wieker alleged, and the court agreed, school officials had failed to meet the first prong of
the OCR’s test. This prong required school officials to demonstrate substantial proportionality
between student enrollment and athletic participation.584 Wieker provided evidence that during
the 2004-05 school year 52.1% of the student population was female, but only 41.7% of the high
school’s athletes were female.585 The court observed although a discrepancy of 10.4% just barely
satisfied the OCR’s threshold, school officials had nonetheless failed to maintain the substantial
proportionality required by the first prong.586
The court also noted school officials had failed to meet the test’s second prong requiring
that institutions show a history of ongoing program expansion for the underrepresented
gender.587 Although school officials had added a girls’ freshman softball team in 1998, the
school’s athletic director testified there had been no plans to add girls’ teams during the previous
two years.588 The court determined the addition of only a single team during this time period did
not constitute sufficient expansion of programs as required by Title IX.589
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Although school officials failed to meet the first two prongs, the court ultimately found
the school district met the third prong by fully and effectively accommodating the interests and
abilities of female students.590 During her sophomore year, Wieker tried out for and made the
volleyball team while some of her classmates were cut. Wieker, along with the classmates that
were cut, submitted a petition to the school district requesting the addition of a fourth team. The
students argued the addition of an additional team could have accommodated their unmet
interests in participating in volleyball.591 However, the school district claimed it never received
the petition.592 Wieker alleged the district regularly cut female athletes but did not make any
cuts to the boys’ football, soccer, or tennis teams.593 The court determined Wieker failed to
provide sufficient evidence that her interests were not accommodated during her senior year.594
Since the district met the third prong of the test, the court found the district was in compliance
with Title IX and entitled to summary judgment.595 As a result, Wieker was denied damages and
injunctive relief.596
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Petition of the College Sports Council to Repeal, Amend, and Clarify Rules Applying
Title IX to High School Athletics (2007)597
The following year, increased Title IX OCR complaints and litigation regarding K-12
schools prompted Steven G. Gieseler, Counsel for the College Sports Council (CSC), to submit a
petition to “repeal, amend, and clarify rules, regulations, interpretations, and clarifications
applying Title IX of the Education Amendments of 1972598… to high school athletics” to the
Office of the Secretary of the United States Department of Education in July 19, 2007.599 The
petition alleged the department had misapplied Title IX at the high school level and would result
in discrimination against male high school athletes due to the regulation’s proportionality
requirements (three-part test).600 Additionally, the CSC suggested high school athletics were
fundamentally different from intercollegiate athletics because they lack recruiting and
scholarships.601 Therefore, Title IX regulations should only be imposed on intercollegiate
athletics.602 The petition requested the Department of Education:
1) Issue clarifying guidance confirming the three-part test does not
apply to high school athletics;
2) Repeal or amend any rule, regulation, interpretation, or
clarification applying the three-part test to high school athletics; and
3) Clarify the Department’s guidance to high schools with regard to
measuring athletic interests and abilities.603
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The College Sports Council (CSC), later renamed the American Sport Council, “is a
national coalition of coaches, athletes, parents, and fans who are devoted to preserving and
promoting the student athlete experience” through saving sports programs and Title IX reform.604
The CSC claimed continuing to apply Title IX to interscholastic athletics would mean male high
school athletes would begin losing their opportunity to participate. They argued the three-part
test had already prompted the elimination of thousands of male collegiate athletic
opportunities,605
The petition suggested the inflexibility of the three-part test limited a high school’s
ability to comply with Title IX606 Furthermore, the petition argued the three-part test was never
intended to apply to high school athletics as evidenced by both the title: A Policy Interpretation:
Title IX and Intercollegiate Athletics, and the following language contained within:
This Policy Interpretation is designed specifically for
intercollegiate athletics. However, its general principles will often
apply to club, intramural, and interscholastic programs, which are
also covered by regulation. Accordingly, the Policy Interpretation
may be used for guidance by the administrators of such programs
when appropriate.607 608
The CSC noted the 1980 Title IX manual did not reference the three-part test’s application to
high schools.609 Additionally, the CSC suggested the lack of a definitive reference to high school
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athletic application in these important documents was evidence the OCR inappropriately
expanded Title IX regulations beyond collegiate athletics.610
The petition also argued the OCR’s 1996,611 2003,612 and 2005613 Policy Clarifications
authorized a quota system that encouraged institutions to cap or cut men’s athletic participation
and programs by considering the first prong of the three-part test as a “safe harbor.”614 The first
prong required institutions to have male and female athletic participation rates proportionate to
male and female enrollment rates.615 The CSC argued this requirement resulted in discrimination
against male athletes because schools would begin reducing male athletic opportunities to
become proportionate to female athletic opportunities.616
In a response denying the CSC’s petition, Margaret Spellings, then-Secretary of the
Department of Education addressed four main points.617 First, regarding the petition’s request to
clarify that the three-part test did not apply to high school athletics, Spellings noted federal
courts’ repeated application of the three-part test to high school athletics, citing McCormick v.
School District. Of Mamaroneck and Horner v. Kentucky. High School Athletic Association. 618619
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620

Spellings pointed out the petition also suggested the department “repeal or amend any rule,

regulation, interpretation, or clarification” applying the three-part test to high school athletics.
Citing Cohen v. Brown,621 Spellings noted federal courts had found the three-part test did not
amount to a quota and had repeatedly upheld the constitutionality of the three-part test.622
In response to the request for the department to clarify the process used to measure
athletic interests and abilities (including surveying both genders), Spellings noted a “focus on the
underrepresented sex is appropriate because Title IX, by definition, addresses discrimination.”623
624

She also pointed out in Cohen v. Brown, the First Circuit determined that failing to fully

accommodate the interests of the overrepresented gender did not suggest doing so for the
underrepresented gender was then permissible. 625 626
The petition next argued the three-part test should not supplant the original Title IX
regulations. Here, Spellings cited National Wrestling Coaches Association. v. Department of
Education and Cohen v. Brown University wherein courts had found the three-part test clarified,
rather than opposed the Title IX regulations. 627 628 629 Finally, regarding the petition’s request to
clarify that cutting or capping male high school athletic opportunities was not appropriate,
Spelling referenced numerous publications from the OCR and the Department of Education
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stating cutting or capping teams was not required to comply with Title IX. Further, Spellings
indicated the Department of Education had not approved remedies that included a reduction of
teams.630 The Department of Education’s response to the petition solidified Title IX’s
application to high school athletics.631 It also prompted additional interscholastic Title IX
litigation.632
The OCR Dear Colleague Letter 2008633
Anticipating additional interscholastic Title IX litigation, a year later, in a letter to Title
IX Coordinators at state and local educational agencies and postsecondary schools, the OCR
clarified the steps institutions should take to ensure intercollegiate and interscholastic athletic
activities were counted for purposes of Title IX compliance.634 The OCR considered two aspects
of an athletic activity: program structure and administration as well as team preparation and
competition.635 Although these factors were not new and were merely clarified in the letter, the
guidance was important because it solidified Title IX regulations should encourage institutions to
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add new sports to their programs not eliminate activities.636 More importantly, the letter
expressly noted Title IX’s application to interscholastic athletics.637
The OCR Intercollegiate Athletics Policy Clarification:
The Three-Part Test – Part Three (2010)638
Two years later, withdrawing the 2005 Additional Clarification memo, OCR’s 2010
Policy Clarification sought to provide institutions with greater clarity regarding the methods
being used to determine the athletic interests and abilities of students in educational
institutions.639 Compliance with part three of Title IX’s three-part test requires institutions to
demonstrate there is not “an unmet interest in a particular sport,” there is insufficient “ability to
sustain a team in the sport”, or there is reasonable expectation that adequate competition does not
exist for the team.640
In the 2010 Policy Clarification, the OCR reaffirmed the need for schools to use multiple,
nondiscriminatory indicators as opposed to one survey to determine a potential unmet athletic
interest or ability on the part of its students. An explanation of this survey was previously
outlined in a 1996 Clarification letter.641642 The 2010 Policy Clarification also specifically
referenced interscholastic sports.643
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The OCR Complaints and Compliance Reviews
Beginning in January of 2009, in addition to investigating Title IX complaints, the OCR
began periodically conducting compliance reviews of public school districts to ensure that proper
policies and procedures pertaining to Title IX and athletics were being followed.644 Title IX
compliance reviews initiated by the OCR are not random but rather initiated based on
information from parents and advocacy groups as well as media reports.645 Individuals or
organizations subject to or on behalf of victims of gender discrimination may file Title IX
complaints with the OCR.646
In November 2010, the National Women’s Law Center (NWLC) filed the first OCR Title
IX complaint regarding athletics that resulted in a resolution agreement against a public school
district in Massachusetts.647 The NWLC is a non-profit organization whose mission is to expand
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work, school, and community opportunities for women and girls.648 In this study court cases are
ordered according to the decision date from the highest court, however because of the extreme
lag time of the OCR responses and resolutions, the OCR complaints and compliance reviews
have been incorporated by the date at which they were filed. Between 2009 and 2011, the OCR
received over 900 Title IX complaints and investigated seventeen that resulted in resolutions
prior to involving the judicial system. 649 This study examines the seventeen compliance reviews
that resulted in resolutions agreements.
The OCR Compliance Review of Hingham Pubic School District650
In May of 2010, the OCR initiated a Title IX compliance review of the Hingham Public
School District in Massachusetts.651 The scope of this review was broader than many others as,
in addition to investigating whether the District provided equal athletic opportunities for male
and female students, the OCR also reviewed the equity of four additional areas: athletic facilities,
game and practice schedules, coaching opportunities, and equipment and supplies.652 The OCR
found the district to be non-compliant with Title IX regulations based on its failure to meet all
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three parts of the test.653 Prior to the completion of the investigation, the district agreed to
remedy inequities set forth in a resolution agreement.654
During the 2010-11 academic year, 1,133 students were enrolled at Hingham High
School of which 50.75% were boys and 49.25% were girls.655 Of the 1,470 students that
participated in interscholastic athletics that year, 53.20% were boys and 46.80% were girls.656
The OCR determined girls were underrepresented in the school’s athletic opportunities, and 70
additional athletic opportunities were needed to achieve equity.657 Therefore, the district was not
compliant with part one of the three-part test.658
The district’s efforts to demonstrate a record of expanding athletic opportunities for girls
fell short of meeting the second part of the test.659 Although the district added four girls’ teams in
2001 and allowed students to request new sports be added, program expansion was not consistent
over time and the process for requesting new sports was not well publicized.660 The third part of
the test was also not met due to a lack of assessing students’ unmet athletic interests and
abilities.661
The OCR also determined the district failed to provide comparable athletic benefits, as
set forth in Title IX regulations, in four areas of its athletic program: athletic facilities, game and
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practice scheduling, coaching opportunities, and equipment and supplies.662 An analysis of all
four areas determined the influx of funding provided by booster clubs contributed significantly to
the discrepancy.663 While the boys’ lacrosse team played its games in a stadium that had a
scoreboard and stands, the girls’ lacrosse team played on the practice field with portable
equipment.664
Inequities in the scheduling of games and practices were also revealed during the OCR
investigation.665 The boys’ hockey team was afforded additional practice time due to booster
club fundraising that paid for additional ice time at a local ice rink.666 Additionally, the boys’
football team took an annual trip to New York to play a game.667 The football booster club
funded the majority of the trip’s expenses. A comparable trip was not provided to any of the girls’
teams.668
Although the district provided an equal number of coaches, all compensated based on the
same salary schedule, a system of allowing for volunteer coaches resulted in significant
inequities between boys’ and girls’ teams.669 Most of the volunteer coaches were compensated
by gifts provided by the booster clubs at the end of the season.670 Booster clubs also purchased
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additional supplies for teams such as clothing, team bags, trophies, advertising books, video and
practice equipment for boys’ teams but not girls’ teams.671
On October 26, 2012, prior to the conclusion of the compliance review, the district
entered into a resolution with the OCR to remedy the aforementioned concerns.672 To provide
athletic opportunities that accommodated the interests and abilities of male and female students,
the District agreed to survey students and assess the need for additional athletic opportunities,
gather information from community sport organizations regarding athletic interests, provide
additional opportunities for any unmet needs, review and further publicize the process for
requesting new sports, and provide specific updates to the OCR.673 The district agreed to conduct
self-assessments in the areas of athletic facilities, game and practice schedules, coaching
assignments, and equipment and supply needs.674 Further, the district agreed to develop a policy
to monitor the influx of booster club funding into its athletic programs.675 This policy was
enacted to ensure the district would compensate for inequities created by the disparate booster
club funding of benefits to certain athletic teams.676 Per a March 10, 2017 response to a Freedom
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of Information (FOIA) request, the OCR is continuing to monitor the district’s compliance with
the resolution agreement.677
The OCR Compliance Review of Idaho Falls School District 91678
Another Title IX compliance review was conducted in 2010 of Idaho Falls School
District 91.679 Idaho Falls School District, located in Idaho Falls, ID, had two high schools.680 To
determine whether the district discriminated against female athletes, the OCR applied the threepart test.681
During the 2007-08 school year, 49.08% of the total student enrollment was female yet
the participation rate for female students in interscholastic athletics was 38.48%,682 representing
a disparity of 10.6 percent.683 The following year, females comprised 48.5% of the total
enrollment yet their participation rate in interscholastic athletics was 36.6%, for a disparity of
11.9 percentage points.684 The OCR concluded the disparity for both years did not meet the
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substantial proportionality requirement of prong one of the three-part test.685 If there were more
female athletes, the disparity would have been lessened. 686
The OCR determined prong two’s requirement of “a history and continuing practice of
program expansion” was also not met.687 In 2008-09, the high schools offered boys nine
interscholastic athletic opportunities and girls eight.688 The schools had not added athletic
opportunities for either gender over the past nine or ten years.689 The OCR determined this was
evidence of the district not effectively expanding programs to meet the needs of female
students.690
The district also fell short of meeting the third prong of the three part test, requiring a
district to “fully and effectively accommodate” the interests and abilities of the underrepresented
sex.691 The district had never administered a student interest survey nor had it instituted a process
by which students could request additional interscholastic teams, both required by Title IX.692
The OCR collected evidence suggesting the district’s policy of retaining as many athletes as
possible on certain teams hindered the high school’s abilities to field other teams.693 The district
had received parent requests to add girls swimming, lacrosse, and ice hockey.694 Due to the lack
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of information from an interest survey, the OCR did not have data to suggest lacrosse and
hockey should be added.695 However, participation rates of girls on the high schools’ club
swimming teams indicated female students had sufficient skills and numbers to sustain
interscholastic girls’ swimming teams.696
The OCR determined the district was not complaint with Title IX regulations due to the
absence of:
1) An interest survey,
2) A formal process for determining unmet athletic opportunities for girls,
3) A process for requesting additional interscholastic opportunities,
4) An opportunity for girls to compete in swimming, an identified unmet need.697
Based on these findings, the district entered into a settlement agreement with the OCR
requiring corrective actions that would result in Title IX compliance.698 The district was required
to complete a thorough athletic program evaluation to determine if it was meeting the interests
and abilities of female students by a specific date.699 If the evaluation revealed the district was
not providing substantially proportionate athletic opportunities to females, it would be required
to create additional teams for girls’ sports it currently offered; begin offering interscholastic
teams for which there was sufficient skill, interest and ability on the part of female students; and
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/10095002-b.pdf
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add club teams for any athletic opportunities that did not have local high schools with which to
compete.700
In June of 2012, the district submitted a status report regarding the resolution agreement
action items.701 The OCR informed the district in May of 2013 it had completed its review,
determined the district had implemented its action plan, and was no longer monitoring the
implementation of the resolution agreement.702
The OCR Compliance Review of Indianapolis Public Schools703
In September 2010, the OCR notified Indianapolis Public Schools it had been selected for
a Title IX compliance review.704 The district was comprised of 64 schools, ten of which were
high schools.705 The review focused on seven of the high schools that offered interscholastic
athletics.706 The other three high schools were operating as turnaround charter schools and were
not overseen by the public school district.707 During the 2010-11 school year, 5,538 students
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were enrolled at the seven high schools, of which 49.5% were boys and 50.5% were girls.708
However, of the 1,466 students participating in athletics, 64.5% were boys and 35.5% were
girls.709 To increase participation opportunities for girls that were substantially proportionate to
their enrollment and meet part one of the three-part test, the OCR determined an additional 445
opportunities were needed.710
Further, the OCR determined the district did not meet part two of the test as it could not
produce evidence of expanding programs to meet the athletic interests of girls, did not have a
procedure for individuals to request new sports be added, and had dropped some girls’ athletic
teams.711 For example, the district had never surveyed students’ athletic interests and potential
interest in girls rugby, softball, bowling, swimming, and rowing at some of the schools; therefore,
the District did not meet part three of the test.712 Through the course of its compliance review,
the OCR examined five additional aspects of the district’s athletic program: equipment and
supplies, athletic facilities, scheduling of practices and games, medical and training facilities, and
support services.713 In the areas of equipment and supplies, athletic facilities, and scheduling, the
OCR determined some of the high schools failed to provide equity to girls’ teams.714 Also, as a
result of the investigation, the OCR learned some of the noted inequities between boys’ and girls’
teams were a result of booster club funding.715
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As a result of the investigation, the district entered into a resolution agreement with the
OCR in January of 2014.716 The resolution agreement required the district to conduct an athletic
interest survey, add teams for unmet interests and abilities, develop a process to request new
teams, and provide equal athletic opportunities with respect to athletic facilities, equipment and
supplies, and scheduling of games and practices.717 The district also agreed to develop a policy
regarding booster club funding to ensure any additional outside funding sources resulting in
greater benefits and services to boys’ or girls’ teams was offset by district funding.718 A response
to a FOIA request to the OCR for monitoring response letters pertaining to this compliance
review has not yet been received.719
National Women’s Law Center Title IX Complaints720
On November 10, 2010, the NWLC filed twelve Title IX complaints with the OCR.721
All of the complaints alleged the districts at issue failed to provide equal opportunities for girls to
play sports.722 Specifically, the districts failed to effectively meet the athletic interests and
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abilities of female athletes, a requirement of Title IX.723 The NWLC selected one school district
in each of the OCR’s enforcement regions that had high schools with large disparities between
their female enrollment and female athletic participation rates.724
The twelve school districts named in the complaints were: Columbus City Schools,
Chicago Public Schools, Irvine Unified School District, Deer Valley School District (Arizona),
Sioux Falls School District, Oldham County School District (Kentucky), Houston School District,
Wake County Public Schools (North Carolina), Henry County Schools (Georgia), New York
City Public Schools, Worcester Public Schools (Massachusetts), and Clark County School
District (Nevada).

725 726 727 728 729 730 731 732 733 734 735 736 737

To date, ten of the districts, Wake
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County, Houston Columbus, Deer Valley, New York City, Chicago, Worcester, Henry County,
Irvine , and Clark County have entered into agreements with the OCR. 738 739 740 741 742 743 The

Center, to U.S. Department of Education, Office for Civil Rights, Dallas Office (November 10,
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remaining two districts, Sioux Falls and Oldham County, still remain under investigation, and a
response to an February 14, 2017 FOIA request to the OCR for monitoring response letters
pertaining to these districts’ compliance reviews has not yet been received.744 745
The OCR Investigation of Irvine Unified School District746
The NWLC complaint against Irvine Unified School District referenced data from a 2006
Civil Rights Data Collection (CRDC).747 The OCR administers the CRDC survey every other
year to all public school districts.748 The data is intended to help the OCR monitor the provision
of equal educational opportunities for all students.749 Three of the school district’s high schools
reported a gap of over ten percentage points between the percentage of girls enrolled at the
school and the percentage of female athletes.750 The NWLC also noted this gap had increased
between 2000 and 2006.751 Additionally, the complaint alleged school officials had not
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administered an athletic interests and abilities survey nor offered the requisite number of sports
sanctioned by the California state high school athletic association.752
An OCR investigation determined school officials had failed to provide equal athletic
opportunities for female students.753 Across the school district, 1,015 additional athletic
opportunities for girls were needed to reduce the gap between the percentage of girls enrolled in
the school district and the percentage of female athletes.754 In July 2012, school officials agreed
to enter into a resolution agreement requiring the school district to survey student athletic
interests and to add athletic opportunities for girls in conformance with the survey results.755 In a
letter dated May 23, 2016, the OCR noted the district had fulfilled the requirements of the
resolution agreement.756 Therefore, the OCR concluded monitoring the case.757

Id.
Press Release, National Women’s Law Center, California School District Agrees to
Provide Equal Opportunities for Girls in Sports in Response to NWLC Complaints (July 20,
2012), https://nwlc.org/press-releases/california-school-District-agrees-provide-equalopportunities-girls-sports-response-nwlc-complaints/ [hereinafter National Women’s Law
Center].
754 Id.
755 National Women’s Law Center, supra note 753.
756 Letter from Arthur Zeidman, Director, United States Department of Education, Office for
Civil Rights, San Francisco Office, to Terry Walker, Superintendent, Irvine Unified School
District, OCR Case No. 09-14-1050 (May 23, 2016).
757 Id.
752
753

106
The OCR Investigation of Deer Valley Unified School District758
Also as a result of a November 10, 2010 NWLC complaint, Deer Valley Unified School
District in Phoenix, AZ agreed to a resolution agreement with the OCR.759 The complaint alleged
the district’s interscholastic athletic offerings for girls did not effectively accommodate their
interests and abilities and resulted in discrimination prohibited by Title IX.760 The district had
five high schools with a total enrollment of 10,887 students in 2010-11; 50.04% of the students
were male and 49.96% were female.761
The OCR conducted a compliance review using the three-part test.762 An analysis of
participation rates across all of the high schools revealed a 14-percentage point disparity between
the enrollment rate of girls and their participation in interscholastic athletics.763 To rectify the
disparity the district would have needed 1,080 additional spots on teams for female athletes.764
The OCR’s compliance review also noted the district did not have a procedure for students or
parents to request additional sports, nor had it conducted an athletic interest assessment, both
required by Title IX regulations.765
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The district agreed to a resolution agreement prior to the OCR completing its
investigation.766 The agreement required a comprehensive assessment of athletic interests.767 If
the assessment revealed the district was not fully and effectively accommodating the interests of
female students at each high school, the district was required to provide additional female
athletic opportunities.768 The increased opportunities could include new sports or additional
opportunities within an existing sport.769 Additionally, the district was required to develop a
procedure for individuals to request the addition of new sports or athletic opportunities.770
Required annual updates from the district for the next three school years allowed the OCR to
monitor progress toward compliance.771 If the district failed to comply with the resolution
agreement by September 14, 2012, the OCR could have initiated administrative or legal
proceedings to enforce the requirements of the agreement.772 Evidence of a district’s progress
toward compliance with a resolution agreement was noted in a monitoring response letter from
the OCR. In response to a March 14, 2017 Freedom of Information (FOIA) request from the
author of this study the OCR indicated it was unable to locate monitoring response letters
pertaining to this compliance review.773 As a result, an outcome for this investigation is unknown.
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The OCR Investigation of Houston Independent School District774 775
In response to two separate OCR complaints, the Houston Independent School District
reached resolution agreements prior to the completion of the OCR investigations.776 777 The first
complaint against the district was filed by the NWLC and alleged Title IX discrimination based
on the district’s lack of interscholastic athletic offerings for girls.778 In 2010-11, 41,046 students
were enrolled in the district.779 Of these students, 51% of those enrolled were male and 49%
were female.780 The district had 10,104 interscholastic athletes; 63% were male and 37% were
female.781 A disparity of twelve percentage points between the enrollment rate of girls and their
interscholastic participation rate required 1,152 spots on teams for girls in order to bring the
district into compliance with Title IX.782 As was the case for the aforementioned districts, the
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resolution agreement also required the district to survey students to evaluate the unmet athletic
interests of girls; offer additional athletic opportunities for girls if unmet needs were found
through the survey; develop a procedure for suggesting new sports; provide notice to coaches,
parents, and students regarding all sports offered by the district; and report to the OCR at noted
intervals.783
The second complaint alleged one of the high schools in the District discriminated
against female students by failing to provide girls’ teams qualified coaches, adequate equipment
and supplies, and facilities and practice times equivalent to those afforded boys’ teams.784 Again,
the district voluntarily agreed to enter into a resolution agreement with the OCR.785 The
agreement required the district to do the following to ensure equity between the girls’ and boys’
teams:
1) Evaluate the qualifications of its current coaching staff and
make any necessary changes to facilitate an equal level of
qualified coaches;
2) Review its scheduling procedures and develop a policy to
provide equivalent practice schedules;
3) Inventory athletic equipment and supplies and develop a policy
to provide them equitably;
4) Assess the quality of and access to the athletic facilities; and
5) Provide training to administrators and coaches regarding these
new policies.786
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A response to a January 27, 2017 FOIA request to the OCR for monitoring response letters
pertaining to this compliance review has not yet been received by the author of this study.787
The OCR Investigation of Columbus City Schools788
Like previous OCR complaints, the NWLC complaint against the Columbus City Schools
alleged the district was not in compliance with Title IX regulations requiring effective
accommodation of the athletic interests of its students.789 Using the three-part test, the OCR
conducted a formal investigation.790 During the 2009-10 school year, 15,069 students attended
the district’s 24 high schools, of which 17 had athletic programs.791 Students that attended a
school that did not offer athletics were eligible to participate on teams at another district high
school.792 A slight majority, 50.3% of the district’s students were male and 49.7% were
female.793 The district’s athletic participation rates revealed a disparity of 11.4 percentage points
between the enrollment rate of girls and their interscholastic athletic participation rate.794 The
disparity represented a shortage of 1,116 spots on teams for female students.795
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Like the other schools under review by the OCR, the schools in the Columbus district did
not have a procedure for interested parties to suggest additional sports.796 Only one of the schools
had ever conducted an athletic interest assessment.797 Prior to the completion of the OCR
investigation, the district entered into a resolution agreement that required creation of an athletic
interest assessment by the district, a commitment to providing additional opportunities if the
assessment revealed unmet interests, and a procedure for suggesting additional athletic
opportunities.798 The resolution agreement also outlined requirements for the district to update
the OCR on its progress and prescribed monitoring by the OCR until the terms set forth by the
agreement were met.799
On January 18, 2017, the OCR notified the Columbus City School District it would be
concluding monitoring activities set forth in the resolution agreement.800 Based on information
contained in many monitoring reports submitted over the course of five years, the OCR
determined the district had taken steps to fully and effectively accommodate the athletic interests
and abilities of its female students.801 Specifically, the district had administered an athletic
interest survey; studied the feasibility of adding girls’ gymnastics, field hockey, and lacrosse;
increased outreach to middle and high school female students to encourage athletic participation;
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reduced the disparity between male and female athletic participation rates at 75% of the schools
in the district; publicized the athletic offerings at each high school; developed a procedure for
adding new sports or squads; and ultimately added a girls’ lacrosse team at one of the high
schools.802
The OCR Investigation of Wake County Public Schools803
Also on July 2, 2012, the OCR provided the Wake County Public Schools Superintendent
with a response to a Title IX complaint filed by the NWLC in November of 2010.804 Much like
in the previous cases, the OCR determined the district’s high schools did not provide equal
athletic opportunities to female students.805 The Wake County school district is a member of the
North Carolina High School Athletic Association (NCHSA).806 During the 2010-11 school year,
all of the high schools in the district offered a majority of the athletic teams sanctioned by the
NCHSA;807 Most of the high schools in the district offered twelve sports for boys and twelve
sports for girls.808
Of the 40,524 students enrolled in the district, 52% were male and 48% were female.809
Of the 14,639 students participating in interscholastic athletics, 63% were male and 37% were
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female.810 Across the district, a disparity of 10.9 percentage points existed between the
enrollment rate and interscholastic athletic participation rate of girls.811 To remedy the disparity,
3,085 additional team spots would be needed for female athletes.812
The district chose to enter into a resolution agreement with the OCR in order to come into
compliance with Title IX regulations.813 In the resolution agreement, the district agreed to
conduct a survey of athletic interests, publish a report of the survey results, including a
determination of unmet athletic interests of female students, and provide additional athletic
opportunities, if necessary.814 The district was required to include the following in the survey:
1) An athletic interest survey of 8th grade through high school
female students,
2) An obligation to contact community athletic organizations for
any sports not currently being offered by the district,
3) An identification of sports or levels of sports offered by schools
within the district’s geographic area that are not offered by the
district’s high schools,
4) Female interscholastic athletic participation rates,
5) A review of female students cut from interscholastic teams,
6) A review of requests to offer additional sports or elevate the
status of existing sports made to school officials, Board
members, or staff members, and
7) An accounting of any reduction to girl’s athletic teams in the
last ten years.815
If the survey indicated the need to offer additional athletic opportunities for girls, the
district agreed to provide them by September 14, 2013.816 Additionally, the district agreed to
Id.
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outline a process for requesting new sports or levels of sports, to provide a list and description of
all available athletic opportunities at the beginning of each school year, and to maintain rosters
for all interscholastic athletics.817 A response to a January 27, 2017 FOIA request to the OCR for
monitoring response letters pertaining to this compliance review has not yet been received by the
author of this study.818
The OCR Investigation of Worcester Public Schools819
The NWLC complaint against Worcester Public schools requested the OCR investigate
the district’s seven high schools.820 Specifically, the NWLC alleged school officials were failing
to comply with Title IX’s three-part test.821 Noting a gap in 2006 between the percentage of girls
enrolled in the school district’s high schools and percentage of female athletes, school officials
should have provided an additional 657 athletic opportunities for girls.822 Not only had the gap
increased since 2004, but it was also noted that the district’s high schools did not offer a number
of girls’ sports offered by the Massachusetts Interscholastic Athletic Association.
In February 2013, school officials entered into a resolution agreement to remedy the
concerns noted during the OCR’s investigation.823 The investigation specifically noted that a
number of freshman girls’ athletic teams were cut due to a lack of funding, not a lack of student
Id.
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interest.824 Through a survey of youth community sports organizations, the OCR determined
there was sufficient interest to warrant adding girls’ gymnastics and ice hockey teams.825 The
agreement required school officials to conduct an athletic interest survey, add relevant girls’
sports per the survey results, add a junior varsity soccer team at one of the high schools, develop
a procedure for requesting new sports, and review whether a lack of transportation in the
community prevented girls from participating on sports teams.826 A response to a February 14,
2017 FOIA request to the OCR for monitoring response letters pertaining to this compliance
review has not yet been received by the author of this study.827
The OCR Investigation of Henry County Schools828
The results from the 2006 CRDC were also utilized by the NWLC in formulating a Title
IX complaint against the Henry County Schools in McDonough, Georgia.829 Citing an average
gap between the percentage of girls enrolled and the percentage of female athletes of 12.5
percentage points at the county’s high schools, NWLC alleged school officials had failed to
provide equal athletic opportunities for girls.830 Therefore, the NWLC alleged the district failed
part one of the Title IX three part test.831 The NWLC alleged school officials had also not met
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part two of the test because the participation gap had increased between 2004 and 2006.832
Additionally, school officials decreased the number of girls’ teams from 69 to 27 during the
same time period. The NWLC alleged school officials would not be able to prove the school
district was effectively accommodating the interests and abilities of its female students and
therefore did not meet the third part of the three-part test.833
An OCR compliance review determined school officials needed to add an additional
1,173 athletic opportunities for girls.834 They needed to remedy the unmet interests and abilities
of girls by providing lacrosse, swimming, and gymnastics teams.835 Additionally, the district
needed to conduct an athletic interests survey and develop a district wide procedure for
individuals to request additional athletic opportunities.836 In November of 2012, the school
district entered into a resolution agreement with the OCR.837 A response to a February 14, 2017
FOIA request to the OCR for monitoring response letters pertaining to this compliance review
has not yet been received by the author of this study.838
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The OCR Investigation of Clark County School District839
The NWLC’s Title IX complaint filed against Clark County School District in Las Vegas
noted 16 of the school District’s 31 high schools had an athletic participation gap of 10 or more
percentage points.840 A total of 3,591 additional athletic opportunities were needed for girls
enrolled in the school district in order to achieve Title IX compliance.841 During the OCR
investigation, school officials voluntarily entered into a resolution agreement to provide equal
athletic opportunities for male and female students.842 School officials agreed to conduct an
athletic interest survey, add any sports for which a significant interest was shown, review the
number of girls cut from teams, review requests to add sports, identify girls’ sports that had
previously been cut, and periodically report progress to the OCR.843 A response to an April 13,
2017 FOIA request to the OCR for monitoring response letters pertaining to this compliance
review has not yet been received by the author of this study.844
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The OCR Investigation of New York City Department of Education845
In its complaint to the OCR, the NWLC alleged despite only a 7.9 percentage point gap
between female students and female athletic opportunities in New York City public schools the
district failed to expand athletic programs and satisfy athletic interests for girls. The complaint
also noted school officials did not have a process for adding new sports and had a history of
cutting girls’ teams as well as not meeting girls’ interests in volleyball, golf, swimming, crosscountry, softball, soccer, tennis, and bowling.846 The NWLC filed a Title IX complaint claiming
this constituted Title IX discrimination against female students in the school district.847 The
subsequent OCR investigation found that since 2002 school officials added 138 boys’ teams and
5,448 opportunities for boys but had only added 44 girls’ teams and 3,023 opportunities for
girls.848.849
In January of 2015, the New York City Department of Education entered into a resolution
agreement with the OCR, vowing to take steps to become compliant with Title IX regulations in
accordance with the three-part test.850 After conducting an athletic interest survey, school
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officials were required to provide additional athletic teams for viable unmet interests.851 School
officials were also required to review any unfulfilled requests for girls’ teams and periodically
report the school district’s progress to the OCR.852 A response to an April 13, 2017 FOIA request
to the OCR for monitoring response letters pertaining to this compliance review has not yet been
received by the author of this study.853
The OCR Investigation of Chicago Public Schools District854
On November 10, 2010, the NWLC filed a complaint against the largest school District in
Illinois, Chicago Public Schools District #299.855 The complaint alleged school officials
discriminated against female high school students in violation of Title IX regulations.856
Specifically, the NWLC alleged school officials were not in compliance with the three prongs of
Title IX’s three-part test.857 For example, school officials were not in compliance with prong one
due to a 33-percentage point gap between the athletic participation rates for males and
females.858 Prong two requires school officials to demonstrate a history of expanding
opportunities for female students. However, according to the data from the CRDC, in the
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Chicago Public Schools, the gap between male and female athletic participation rates had
actually increased since 2004.859
The NWLC also alleged a complete absence of athletic opportunities at certain high
schools in the school district would likely demonstrate school officials were not fully
accommodating the interests and abilities of female students, as required by prong three.860
School officials claimed survey results showed they were compliant with meeting the interests
and abilities of student athletes. However, the OCR determined an inadequate number of female
students responded to the survey so the results were invalid.861
In a July 1, 2015 OCR resolution agreement, school officials agreed to increase athletic
opportunities for female students, create a school district athletic webpage, hire a Title IX Sports
Compliance Coordinator, enhance the monitoring and accuracy of information about the school
district’s athletic programs, and provide Title IX training for all of the school district’s athletic
directors.862 It was noted that the agreement did not require school officials to eliminate athletic
opportunities for male students.863 The agreement anticipated it would take four years for school
officials to demonstrate full compliance. Nonetheless, measures for twelve high schools to be in
compliance were to begin by August 1, 2015.864 The OCR indicated it would continue to monitor
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the school district’s progress until full compliance with Title IX’s regulations had been
achieved.865 A response to a January 27, 2017 FOIA request to the OCR for monitoring response
letters pertaining to this compliance review has not yet been received by the author of this
study.866
Parker v. Franklin County Community School Corporation (2012)867
In the midst of the OCR investigations following the NWLC complaints, a decision in a
case in Indiana set a precedent for equal scheduling of boys’ and girls’ athletic events.868 Amber
Parker, who was both a former girls basketball coach at Franklin County High School and the
mother of a former player on the basketball team.869 In 2009, she filed suit in the United States
District Court for the Southern District of Indiana against the Franklin County School District
and its conference and non-conference competitors during the 2009-10 season.870 The lawsuit
alleged unequal treatment of the girls on the team due to disparate scheduling of their basketball
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games during the 2009-10 girls’ basketball season.871 Parker claimed the difference in scheduling
boys’ and girls’ teams was so significant it resulted in an inequity of athletic opportunity for the
girls and was, therefore, a violation of Title IX872 as well as a violation of the Equal Protection
Clause.873
During the 2009-10 season almost ninety-five percent of the boys’ basketball games but
less than fifty-three percent of the girls’ basketball games were scheduled at primetime times.874
Primetime is considered evening games on nights before days without school.875 A majority of
the girls’ primetime games occurred during a two-week period before the boys’ season started.876
Parker alleged the lack of primetime game slots contributed to a loss of an audience (e.g., fans,
pep band, and cheerleaders), diminished time to focus on academics during the week, and caused
psychological harm to the girls’ basketball team members who felt inferior to the boys’
basketball players.877
In 1997, the Indiana High School Athletic Association (IHSAA) and its member schools,
including Franklin County High School and the other defendants in this case, received a letter
from the OCR indicating a review of the scheduling process for high school basketball games
revealed a substantial difference between the girls’ and boys’ schedules.878 The OCR had
examined whether the weekday games scheduled impacted a team’s ability to compete in front of
Holly Kearl, Court Case: Parker v. IN High School Athletic Assoc., American Association
of University Women (November 5, 2016, 9:59 AM),
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an audience.879 Furthermore, the OCR indicated school officials were not justified in
perpetuating a difference in scheduling or unequal treatment simply due to “tradition” or an
athletic conference’s scheduling process.880 The OCR indicated schools could be out of
compliance with Title IX if they continued to reserve the majority of primetime game slots for
boys’ basketball teams.881
The district court held school districts were “arms of the state” and immune to federal
prosecution for constitutional violations.882 The court also found the current scheduling of the
girls’ basketball season “did not result in a disparity so substantial that it denied the plaintiffs
equality of athletic opportunity.”883 Jackson appealed to the United States Court of Appeals for
the Seventh Circuit after the district court granted summary judgment to the school districts.884
The Seventh Circuit Court of Appeals used the 1979 Title IX Policy Interpretation to
decide whether the discrepant scheduling practices constituted a Title IX violation.885
Specifically, the appellate panel pointed to the Policy Interpretation’s second section that
required equal athletic opportunities, including practice and game times.886 The panel determined
the scheduling disparity between the girls’ and boys’ basketball teams was not only significant
but also systemic.887 Despite the OCR’s 1997 letter, Franklin County High School officials
continued to schedule the girls’ basketball games in non-primetime slots, thereby denying equal
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athletic opportunity as evidenced by: increased academic demands being placed upon female
athletes as a result of participating in weeknight games, reduced audiences at the girls’ games,
and an overall feeling of inferiority among female athletes.888 The panel pointed out it “creates a
cyclical effect that stifles community support, prevents the development of a fan base, and
discourages females from participating in a traditionally male-dominated support.” 889
The panel determined Parker had presented enough evidence to warrant the court to
vacate the district court’s summary judgment decision and remanded the case back to the lower
court for further review.890 On October 15, 2012, the district court approved a consent decree
from the Franklin County School District. In the decree, school officials agreed to schedule all
boys’ and girl’s basketball games in an equal manner by the 2016-17 school year.891
The OCR Compliance Review of Evansville-Vanderburgh School Corporation892
The OCR notified Evansville-Vanderburgh School Corporation in June 2011 it had been
selected for a Title IX compliance review.893 The public school district, located in Evansville,
Indiana, has five high schools.894 Each of the high schools offers ten interscholastic athletic
opportunities for boys and nine for girls, although the number of levels, such as varsity and
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junior varsity, offered within each athletic opportunity varies between schools.895 Of the district’s
6,660 students, 50.1% are girls.896 However, in comparison, of the district’s 2,161 interscholastic
athletes, just 36.4% are girls.897 The disparity between the percentage of enrollment and the
percentage of female athletes was 13.7 percentage points.898 The district would need 600
additional athletic opportunities for girls to eliminate the disparity.899 Therefore, the OCR
determined the district did not meet part one of the three-part test.900
Additionally, the district reported it had not added any girls’ interscholastic athletic teams
since it added soccer in 1994 so it also did not meet part two of the test.901 The district had never
administered an athletic interest and abilities survey to its students as required by part three of
the test.902 Prior to the completion of the OCR investigation, the district entered into a resolution
agreement in February 2013 to ensure compliance with Title IX regulations.903
The resolution agreement called for the district to meet any one part of the three-part
test.904 To meet part one, the district was required to reduce the disparity between the number of
girls enrolled and the number of girls participating in interscholastic athletic opportunities.905 To
meet part two, the district was required to evaluate its own history of expanding athletic
opportunities, develop a process for requesting the addition of athletic opportunities, implement a
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plan to expand athletic opportunities for girls, and continue to monitor developing athletic
interests.906 To meet part three of the test, the district was required to administer an athletic
interest and ability survey to all of its high school and eighth grade students, review participation
rates on non-interscholastic girls’ athletic teams, and determine whether interests and abilities
warranted the addition of teams or levels of teams.907 Depending on which part of the three-part
test the district chose to meet, the resolution agreement set forth certain reporting requirements,
including timelines.908 A response to an April 13, 2017 FOIA request to the OCR for monitoring
response letters pertaining to this compliance review has not yet been received by the author of
this study.909
American Sports Council v. U.S. Department of Education (2012)910
Dissatisfied with the U. S. Department of Education’s (DOE) 2007 response to a petition
to “repeal, amend, and clarify rules, regulations, interpretations, and clarifications applying Title
IX of the Education Amendments of 1972911… to high school athletics”,912 the American Sports
Council (ASC), formerly the College Sports Council, filed suit in the U.S. District Court for the
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District of Columbia in 2012 against the DOE.913 The ASC is a nonprofit organization that
purports to represent the interests of coaches, athletes, and fans by advocating for the repeal of
Title IX so opportunities for male athletes can be preserved.914 The ASC alleged the DOE had
violated Title IX, sought declaratory and injunctive relief to prevent the DOE from applying the
three-part test of Title IX to high schools, and requested the DOE be directed to follow the rules
set forth in the original Title IX regulations.915
The ASC stated injury to its members was a direct result of the DOE’s application of the
three-part test, which they alleged meant requiring high schools to eliminate opportunities for
male athletes.916 After reviewing the complaint, the district court concluded the American Sports
Council had failed to provide sufficient evidence linking any reduction in opportunities for male
athletes to the three-part test. The court noted the test allowed for three avenues of compliance
and expressly cautioned against reducing opportunities for the over-represented group.917
Furthermore, the district court noted a repeal or amendment to the application of the
three-part test to high school athletics would not necessarily prevent school officials from
eliminating male sports teams to achieve Title IX compliance.918 Finally, the court rejected the
American Sports Council’s injury claim despite the organization’s argument that the application
of the three-part test “frustrated its organizational mission” when it was forced to redistribute
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resources to challenge the DOE.919 The court noted hindrance to an organization’s mission does
not constitute a clearly identifiable injury.920 Based upon these findings and observations the
court granted the DOE’s motion to dismiss.921
The OCR Investigation of District of Columbia Public Schools922
Unlike previous OCR investigations initiated by organizations, in May of 2012, an
individual filed a complaint with the OCR against the District of Columbia Public Schools.923
The complaint alleged the district’s high schools were not compliant with Title IX regulations, as
the district did not provide equal athletic opportunities for female students.924 In response to the
complaint, the OCR initiated an investigation. Prior to the completion of the investigation, the
District voluntarily entered into an agreement to resolve the concerns.925 Per the resolution
agreement, the district agreed to:
1. Develop a system for tracking athletic participation,
2. Effectively accommodate the athletic interests and abilities of male and female
students,
3. Administer an athletic interest survey,
4. Add athletic opportunities for identified unmet interests,
5. Address transportation issues that impacts athletic participation, and
6. Develop a procedure for individuals to request the addition of new sports.926
Am. Sports Council, 850 F. Supp. 2d 288, 299-300 (D.D.C. 2012).
Am. Sports Council, 850 F. Supp. 2d 288, 299-300 (D.D.C. 2012).
921 Am. Sports Council, 850 F. Supp. 2d 288, 300 (D.D.C. 2012).
922 Letter from Dale Rhines, Program Manager, Program Manager, U.S. Department of
Education, Office for Civil Rights, Region XI to Unknown, OCR Case Number: 11-12-1457
(September 27, 2013).
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A response to an April 13, 2017 FOIA request to the OCR for monitoring response letters
pertaining to this compliance review has not yet been received by the author of this study.927
Title IX Enforcement Highlights (2012)928
To mark the fortieth anniversary of Title IX, the OCR published Title IX Enforcement
Highlights. This publication focused on “the great progress made toward ensuring equality on the
basis of sex, and at the same time remind ourselves of how far we have left to go.”929 The report
reiterated Title IX’s application to “all elementary and secondary schools, colleges and
universities – public or private – that receive[d] federal assistance.”930 Among the issues noted
was equal access to athletic opportunities.931
The report also included data collected via the Civil Rights Data Collection (CRDC), a
tool designed to increase transparency regarding inequitable educational and athletic
opportunities.932 The initial administration of this new tool included only a sample of
interscholastic institutions.933 While 49 percent of individuals enrolled in these sample schools
were female, only 42 percent of the athletes were females.934 Additionally the data showed that
of the schools offering athletic opportunities, 35 percent reported the difference between the
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percentage of enrolled females and the percentage of female athletes was at least ten percentage
points.935 The OCR required every public school to begin administering the CRDC beginning in
2011 anticipating this new data would help “schools, districts and communities deepen their selfanalysis and understanding of where change [was] needed.”936 In particular, the publication
highlighted the OCR’s commitment to ensuring equity in K-12 schools through policy guidance,
enforcement, complaints and proactive investigations, and technical assistance.937
High School Data Transparency Act of 2013938
Shortly thereafter, in 2013, a reauthorization of the Elementary and Secondary School
Education Act (ESEA), which included an amendment to add the High School Data
Transparency Act, was proposed. Although the 2013 ESEA passed in both the House and the
Senate, it was never signed into law.939 Had the 2013 ESEA reauthorization been signed into law,
the High School Data Transparency act would have required elementary and secondary schools
to publicly report data on female and male athletic participation rates, along with the institution’s
expenditures for all athletic teams.940 Noted in the congressional version of the proposed act
were the following findings:
(1) Participation in sports teaches youth critical life skills and has a
significant positive impact on all areas of their lives, especially for
girls.
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(2) Girls who participate in sports have higher levels of confidence
and self-esteem, lower levels of depression, are less likely to be
suicidal, are more likely to have a positive body image than female
non-athletes, and are half as likely to experience an unintended
pregnancy as compared to female non-athletes. Girls who
participate in sports have higher graduation rates, receive better
grades, and are less likely to smoke or use illegal drugs.
(3) Sports participation effectively combats obesity, which is
particularly significant given that one in six girls are obese or
overweight and African-Americans and Hispanic girls face even
greater risks.
(4) Despite advances in athletic opportunities for women and girls
since the passage of Title IX of the Education Amendments of
1972, discrimination still limits athletic opportunities for females
in interscholastic and intercollegiate athletics. Girls comprise 49
percent of the high school population, but receive only 41 percent
of all interscholastic athletic participation opportunities
nationwide. This translates into 1,300,000 fewer opportunities to
play high school sports for girls than for boys. These lost
participation opportunities also result in the loss of athletic
scholarships that make it possible for many girls and young women
to attend college.
(5) There is ample evidence that girls’ teams often receive inferior
benefits and services when they do play, in areas such as overall
budgets; travel; equipment; uniforms; facilities, including locker
rooms, fields, and practice and competitive facilities; training and
medical services; publicity; access to coaches; and scheduling of
practices, games, and sports seasons.
(6) Without information about how athletic opportunities and
benefits are being allocated at the elementary and secondary school
levels, students may be deprived of opportunities to play sports and
to receive athletic scholarships to attend college.
(7) Students, parents, and schools should be aware of the athletic
opportunities and benefits available to male and female students so
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that they can work to enhance athletic opportunities for all and
address any inequities.941
In December of 2015, after many revisions, President Obama instead signed into law the Every
Student Succeeds Act (ESSA) to replace ESEA, however it no longer included the High School
Data Transparency Act.942
Ollier v. Sweetwater (2014)943
A year later, a case that highlighted the need for districts to provide equity across all
areas outlined in Title IX regulations and to protect those that report Title IX violations was
settled.944 Female softball players from Castle Park High School in Chula Vista, CA filed a classaction complaint in 2017 against Sweetwater Union High School District, alleging school
officials had violated Title IX by engaging in discriminatory practices.945 The players claimed
discrimination in multiple areas including: "practice and competitive facilities; locker rooms;
training facilities; equipment and supplies; travel and transportation, coaches and coaching
facilities; scheduling of games and practice times; publicity; and funding" in addition to
providing inequitable athletic participation opportunities for female students.946 In 2009, the U.S.
District Court for the Southern District of California rendered a partial summary judgment,
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finding the school district had failed to satisfy any of the three compliance options outlined in the
three-part test of the 1979 Title IX Policy Interpretation.947
Application of the first prong of this test revealed a 6.7% difference between the
percentage of female students enrolled at the high school and the percentage of females
participating in athletics at the school.948 The court noted this difference amounted to forty-seven
girls, enough to field at least one varsity sports team.949 Accordingly, the court determined
school officials had failed to provide athletic opportunities for female students in substantially
proportionate numbers as were provided to male students. As a result the school district failed to
meet the prong one criteria for Title IX compliance.950
Based on this underrepresentation of female athletes at Castle Park High School, the
court next examined historical evidence of the athletic program’s expansion.951 Prong two of the
compliance test requires school officials to show proof of expanding athletic opportunities based
on the "interest and abilities" of the underrepresented group, in this case female students.952 Here
the court found although the overall number of athletic teams had increased, resulting in twentythree teams for girls and twenty-one for boys, the number and percentage of participating female
athletes had not increased. Therefore, prong two was not satisfied.953
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The female athletes also argued prong three was not met. Specifically they contended
school officials had not adequately surveyed female students’ interests and abilities.954
Previously, Cohen v. Brown University held although a specific written survey was not required
to collect this information, additional evidence, such as a viable team being eliminated, may
suggest an unmet interest.955 A review of field hockey participation at Castle Park High School
over the course of ten years revealed such an unmet interest.956 After offering girls' field hockey
for four years, school officials eliminated the team indicating, "a coach was not available for a
team."957 Evidence also showed neither girls' tennis nor water polo teams were offered due to the
lack of a coach.958 The court observed the lack of a coach did not equate to a lack of interest and,
therefore, the third prong of the test was not met.959 Based upon these findings, the court ruled
school officials had failed to provide equal athletic opportunities for female students as required
by Title IX. Based upon this conclusion the court issued a partial summary judgment in favor of
the female athletes.960
In February 2012, the court issued findings of fact and conclusions of law on the
remaining claims.961 Specifically, the court held Sweetwater Union High School District had
violated Title IX regulations in the following areas: recruiting benefits for athletes, locker room
facilities, practice and competition facilities, equipment, uniforms, scheduling benefits, equal
access to coaching, medical and training services, publicity and promotional support, and
Id.
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fundraising.962 An extensive analysis revealed another concern, the lack of equal facilities for
female athletes at Castle Park High School.963 School officials had also failed to provide
evidence of oversight in the provision of equipment, uniforms, and storage.964 According to Title
IX regulations, male and female athletes must be provided comparable practice and competition
times.965 Without a protocol or designated person responsible for monitoring practice and
competition times, school officials perpetuated inequitable scheduling benefits.966 Also due to
this lack of oversight, male athletic teams were provided smaller athlete to coach ratios.967
Despite a recent renovation to the school's weight training facility, there was also a lack of
evidence showing equitable use of the facilities’ equipment by male and female athletes.968
A review of school officials’ efforts to promote female athletic teams revealed fewer
opportunities and a general lack of oversight on the part of the athletic director. 969 School
officials continued to allow booster clubs to raise funds for athletic programs but failed to
monitor the use and distribution of these funds to ensure gender equity.970 Overall, the school
district's Title IX Coordinator failed to: adequately oversee the reporting of information to the
OCR, conduct a self-evaluation, and consistently take steps to remediate the Title IX compliance
concerns.971
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Additionally, the court also found the school district had engaged in retaliation against
athletes who had complained about sexual discrimination.972 In 2006, one of the plaintiff’s
parents complained about Title IX violations to school administrators.973 In a meeting with the
athletic director and the plaintiff’s parent, the girls’ softball coach noted discrepancies between
the boys’ baseball field and the girls’ softball field.974 The athletic director responded by telling
the coach he could be terminated at any time.975 Both the parent and the coach perceived the
comment to be a threat in retaliation for the comments about the fields and other Title IX
violations.976 In 2007, the softball coach was terminated.977 The court found a causal link
between the termination of the coach and the protected activity of reporting Title IX
violations.978
Although school officials had made improvements to female athletic facilities and
scheduling practices, the court determined many Title IX violations still existed. The district
court found Sweetwater school officials had violated Title IX’s equal treatment and benefit
provisions. This finding prompted the court to award the female athletes declaratory relief.979 As
a result, the school district was required "to comply with Title IX in all aspects of its athletic
programs and activities at CPHS" and directed to develop a compliance plan within forty-five
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days.980 The court also directed both parties to prepare a proposed compliance plan, including
continued monitoring by the court.981
In March of 2014, the female athletes filed an additional motion to enforce a permanent
injunction alleging school officials should be held in contempt for failing to comply with the
agreed upon compliance plan set forth in the district court's 2012 ruling.982 The motion to
enforce the injunction was granted and school officials were ordered to show why they should
not be held in contempt.983 On September 19, 2014, Sweetwater Union High School District
appealed the case to the United States Court of Appeals for the Ninth Circuit.984 School officials
alleged the district court’s summary judgment should be overturned because the high school had
demonstrated “overall proportionality between the sexes,” expanded the number of female teams
over a ten-year period, increased female participation in athletics, and “accommodated express
female interest” in athletics.985
Substantial proportionality, as outlined in the 1996 Clarification prong one, is achieved
when the difference between female participation opportunities and overall enrollment is
insufficient to field a full athletic team.986 The court observed during the relevant years at Castle
Park High School, the disparity was as high as 92 girls, enough to field a viable team, and,
therefore, not substantially proportionate.987 Prong two allows an institution to not be in
compliance with prong one if it can provide evidence of “a history and continuing practice of
Id., at 1116.
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program expansion which is demonstrably responsive to the developing interest and abilities of
female athletes.”988 Here, the court found the school district was not in compliance with Title IX
regulations because while the number of girls’ teams had increased, the number of girls
participating in athletics had actually gone down, which the court declared “misses the point of
Title IX.”989
Although the court determined opportunities for girls were not substantially proportionate
and there was no history of program expansion for girls, school officials could have satisfied
Title IX requirements by “fully and effectively accommodate[ing] the interest and abilities” of
female students.990 An athletic interest survey had not been administered to students.991 The
school district argued the female athletes were required to survey the students but had failed to
do so.992 The court pointed out it was the school officials’ not the female athletes responsibility
to ascertain these interests and abilities.993 Additionally, the court observed school officials had
discontinued girls’ field hockey citing the lack of a coach, despite having sufficient numbers of
female athletes to field a team.994 These findings and observations led the court to conclude
school officials had failed to meet the third prong of the test.995
The court rejected the school district’s appeal, concluding school officials were still not
compliant with Title IX regulations according to the three-prong test. As a result the court
affirmed the grant of injunctive relief to the female students.
44 Fed. Reg. at 71,418.
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Myers v. Board of Education of the Batavia City School District (2016)996
In another decision based on the failure of a district to meet Title IX regulations, on April
5, 2013, the parents of two female softball players filed suit in the United States District Court
Western District of New York.997 The lawsuit alleged Batavia City School District officials had
violated Title IX.998 Specifically, the parents claimed school officials had provided the boys’
baseball program facilities and equipment that were superior to those provided for the girl’s
softball program.999 The lawsuit sought both declaratory and injunctive relief.1000
The parents indicated the boys’ varsity baseball team played games in a minor league
stadium while the girls’ varsity softball team played home games on “a field that [was] poorly
maintained, hazardous, lack[ed] outfield fencing, and [had] no scoreboard, dugouts or
stands.”1001 The parents also alleged the girl’s softball program was provided both inequitable
equipment and funding.1002 In February of 2011, the parents complained directly to the
district.1003 However, no improvements to the inferior facilities or inequitable funding had been
made so the parents pursued litigation on the matter.1004 The parents and school officials reached
a settlement in November of 2013.1005 The negotiated consent decree approved on May 30, 2014,
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required school officials to upgrade the girls’ varsity softball field.1006 A subsequent motion for
fees, filed in September 2016, awarded the parents reimbursement of their court and attorney
fees. The case served as a reminder to districts that they are accountable for the terms set forth in
OCR consent decrees.1007
Ezell v. Fayetteville Public Schools (2016)1008
Another case concerning discriminatory practices on the part of a high school girls’
softball team was filed on July 14, 2015 and settled a year later when three parents of girls on the
Fayetteville High School softball team filed suit in the Western District of Arkansas alleging
Fayetteville Public Schools violated Title IX regulations.1009 Fayetteville High School is a public
school in Arkansas with an enrollment of 1,900 students.1010 Specifically, the parents alleged the
district failed to provide female athletes with consideration and benefits comparable to those of
male athletes in eight areas.1011
The parents alleged the district’s funding structure discriminated against girls’ teams.1012
For example, girls on the softball team were required to purchase equipment and supplies that
were provided by the school to the boys’ baseball team. Boys’ teams at the school were provided
a class period during the school day for additional practice and opportunities for out of state
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competition that the girls’ teams were not afforded. There was one girls’ softball coach whereas
the boys’ baseball team had three coaches. Additionally, parents alleged the district used less
rigorous criteria to hire coaches for girls’ teams and paid them less. The locker rooms and
athletic facilities for the baseball team were superior to those of the softball team.1013 The
baseball field was on campus, however the softball field was several miles from the campus.1014
Bullpens, fields, dugouts, and training facilities were of higher quality at the baseball
complex.1015 Lastly, the parents argued the lack of a trophy case, a sign noting accomplishments
at the competition field, and an inferior website resulted in a lack of publicity for the softball and
other girls’ teams at the school.1016
Parents requested an injunction to prevent further discrimination and obtain monetary
relief to compensate them for equipment and supplies they purchased for their daughters, which
were provided by the school to male athletes.1017 They also sought damages due to their
daughters’ diminished college scholarship opportunities.1018
In December of 2016, the parents and the district reached an agreement to resolve the
complaint.1019 Within five years, the agreement required the district to:
1)
2)
3)
4)
5)

Install bullpens at the softball field equivalent to those at the baseball complex,
Enlarge the softball dugouts,
Upgrade the softball weight training facilities,
Build a new indoor hitting facility comparable to the one at the baseball complex,
Upgrade the softball locker rooms,
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6) Upgrade the softball practice and competition facilities
7) Pay the parents’ attorney’s fees and costs associated with the case, although they did
not receive the monetary relief or damages listed above.1020
The settlement agreement also negated the need for any admission of fault or liability on the part
of either party in the case.1021
Davis v. McMinn County Board of Education (2017) 1022
A case noted for providing compensatory damages to a parent whose daughter incurred
damages as a result of a Title IX violation was filed in the United States District Court, Eastern
District of Tennessee, Chattanooga Division in September 2014 and, after a settlement was
reached, ultimately dismissed in February of 2017.1023 Scott Davis alleged the McMinn County
Board of Education had violated Title IX by discriminating against his daughter.1024 Davis
argued the school system provided inequitable treatment of male and female athletes noting it did
not pay for maintenance of the softball field, pay for equipment such as bats and balls, provide
game times conducive to parents being able to attend, nor provide facilities equivalent to the
boys’ baseball team.1025 The McMinn County Board of Education oversaw the McMinn,
Tennessee public schools. The school district included McMinn Central High School, where Mr.
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Davis’s daughter attended school.1026 His daughter was a freshman at the high school and
participated in both softball and volleyball.1027
Davis sought an injunction requiring school officials to cease their discriminatory
practices. The lawsuit also sought declaratory and injunctive relief and compensatory
damages.1028 In his complaint, Davis alleged school officials had violated Title IX by failing to
provide his daughter the equal treatment and benefits necessary to afford her an equal
opportunity to participate in athletics.1029 Specifically, he noted inequities in the funding of male
and female athletic programs, provision of equipment and supplies, scheduling of games and/or
practice times, provision of locker rooms and facilities for both practice and competition, and
provision of training and/or medical facilities and services.1030 Additionally, he sought
reimbursement to compensate him for equipment he had purchased for his daughter that baseball
players received directly from the school, as well as damages for limiting his daughter’s chances
to earn a college scholarship and emotional distress caused by the discrimination of his
daughter.1031
Davis provided the following examples of alleged Title IX discriminatory practices:
(1)
(2)
(3)

The girls’ softball team was responsible for the maintenance of their own field
and equipment while the boys’ baseball team was not.
The members of the softball team were responsible for securing some of their
required equipment while members of the baseball team were not.
The softball field, unlike the baseball field did not have either a public address
system or lights. The absence of these assets limited the ability to schedule
practices and games for the softball team.
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(4)
(5)

School officials provided superior locker rooms and weight-training facilities for
the baseball team.
The baseball field had a field house, an equipment storage area, an outfield
windscreen, a mobile batting cage, and bullpens while the softball field did not
have these amenities.1032

In a September 7, 2016 court-ordered joint status report, both parties noted they expected
plans for a new softball facility at McMinn County Central High School to be approved at the
next Board of Education meeting.1033 The parties also noted they were making progress toward
negotiating compensation for Davis’ attorney’s fees with the hope of a settlement.1034 A
settlement was reached on February 13, 2017 and the case was dismissed eleven days later.1035
Working v. Lake Oswego School District (2017)1036
In April of 2016, ten girls on the Lake Oswego High School softball team filed a Title IX
lawsuit.1037 Lake Oswego High School, located about ten miles outside of Portland, Oregon, is a
public high school with an enrollment of about 1,200 students.1038 In their filing, the girls alleged
the district discriminated against female athletes by failing to provide proportional treatment and
benefits to girls’ and boys’ athletic teams.1039 The girls alleged the district violated Title IX by
providing inferior athletic and training facilities, including a dirt softball field located across the

Id.
Davis v. McMinn County Board of Education, No. 1:14-cv-278 (D. Tenn. Sep. 7, 2016)
(Status Report Order).
1034 Id.
1035 Davis v. McMinn County Board of Education, No. 1:14-cv-00278 (D. Tenn. Feb. 13, 2017
(Civil Settlement).
1036 Working v. Lake Oswego School District, No. 3:2016cv00581 (D. Or. filed April 4, 2016).
1037 Id.
1038 Id.
1039 Id.
1032
1033
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street from the high school, while the baseball team had an artificial turf field on campus.1040 The
softball team shared a locker room with other girls’ teams while the baseball team had a
designated locker room.1041 The baseball field had a concession stand and hitting facility that
generated revenue for the team while the girls’ softball field had no concession stand or hitting
facility.1042 The softball team lacked training equipment and an athletic trainer available to the
baseball team. The girls also alleged the district failed to provide all girls’ teams at the school
with comparable publicity as compared to boys’ teams.1043
The girls claimed they and their parents had complained to the district about the
inequities for years.1044 They further alleged they were told the district would take steps to
address the inequities once their softball team “wins a state championship.”1045 A letter of
complaint sent to the superintendent and other district officials in March of 2016 received no
response.1046 The girls sought injunctive relief, reimbursement of attorney’s fees and costs, an
order noting the district violated Title IX, an injunction to cease the district’s discriminatory
practices, and a requirement that district develop a plan to remedy the complaints.1047
On July 14, 2017, the girls and the district entered settlement agreement. In a statement of
commitment the district agreed to:
1)
2)
3)
Id.
Id.
1042 Id.
1043 Id.
1044 Id.
1045 Id.
1046 Id.
1047 Id.
1040
1041

Retain an independent consultant to monitor the settlement agreement,
Issue a statement regarding its commitment to comply with Title IX,
Establish a gender equity in interscholastic athletics task force,
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4)
5)
6)
7)
8)
9)
10)
11)
12)
13)
14)
15)
16)
17)

Reduce the disparity in participation rates,
Add women’s water polo and lacrosse,
Change volleyball and soccer to no-cut sports,
Add a junior varsity softball team provided enough female students
express and interest in playing,
Assess student athletic interests and abilities,
Provide equivalent funding for new teams and levels,
Publicize new athletic opportunities,
Monitor the equivalent use of facilities,
Upgrade the softball team’s facilities to be comparable to those of the
baseball team,
Develop a policy to oversee funding from booster clubs,
Develop a non-retaliation policy toward the individuals involved in the
case,
Provide annual Title IX training to district employees and coaches,
Reimburse attorney’s fees and costs, and
Provide quarterly reports to the independent consultant.1048

The agreement is scheduled to be in place through the 2019-2020 school year.1049
Although Title IX litigation regarding intercollegiate athletics continues, the last few
years have seen a shift to the interscholastic level. Many OCR Title IX compliance reviews and
complaints have resulted in resolution agreements. Rather than pursuing settlements and
agreements immediately through the courts, individuals and organizations are looking to the
OCR to investigate complaints and enforce Title IX compliance.

Working v. Lake Oswego School District, No. 3:16-cv-00581-SB (Pending in the U.S.
District Court for the District of Oregon, Portland Division, July 14, 2017).
1049 Id.
1048

CHAPTER 3
ANALYSIS AND FINDINGS
In 1972, President Nixon signed Title IX of the Education Amendments into law,
prohibiting gender discrimination by any educational institution or program that receives federal
funding.1050 In the 45 years since its passing, litigation and guidance from the Office for Civil
Rights has guided public and private institutions in developing and maintaining policies,
procedures, and programs that do not discriminate on the basis of gender.1051 Chapter Three
examines trends in litigation after the passage of Title IX. As outlined in Chapter 2, while Title
IX applies to all aspects of an educational institution, the trends examined in this dissertation will
pertain to Title IX’s application to athletics.1052
The stated purpose of Title IX was to ensure males and females had the same opportunity
to participate in programs (both curricular and extracurricular) offered by educational institutions.
Over the years, the scope of programs regulated by Title IX expanded to include athletics at both
the collegiate and interscholastic levels. In particular, Title IX has had a huge impact on girls’
participation in interscholastic athletics. Just before it was signed into law, only 7% of high

Overview of Title IX of the Education Amendments of 1972, 20 U.S.C A§ 1681 et. seq.,
available at https://www.justice.gov/crt/overview-title-ix-education-amendments-197220-usc-1681-et-seq (last visited April 4, 2018).
1051 Id.
1052 Courts across the United States have rendered decisions in many Title IX athletic cases
regarding universities; however, the focus of this review will be on foundational cases and cases
that pertain to interscholastic athletics or K-12 students.
1050
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school athletes were female. By the end of the 2016 school year, it had surged to 42%.1053 When
he introduced a draft of the law to Congress in 1971, Senator Birch Bayh noted:
While the impact of this amendment would be far-reaching. It is
not a panacea. It is, however, an important first step in the effort to
provide for the women of America something that is rightfully
theirs—an equal chance to attend the schools of their choice, to
develop the skills they want, and to apply those skills with the
knowledge that they will have a fair chance to secure the jobs of
their choice with equal pay for equal work.1054
Almost 95% of lawsuits having to do with Title IX athletic program violations have been
successful.1055 In other words, individuals suing schools almost always win and school districts
almost always lose. Thus, it is essential that educational administrators understand Title IX and
how it applies to athletic programs within their K-12 school districts.
As outlined in Chapter Two, compliance with Title IX is based on three components.
Component one is evaluated using the three-part test explained below. The second component is
primarily applied at the collegiate level, as it regulates financial assistance or scholarships to
athletes, which are typically not provided to interscholastic athletes. Component three requires
equivalent benefits and opportunities for male and female athletes.

National Coalition for Women and Girls in Education, Title IX and Athletics: Leveling the
Playing Field Leads to Long-Term Success, Title IX at 45: Advancing Opportunity through
Equity in Education (April 4, 2018, 5:20 PM),
https://www.ncwge.org/TitleIX45/Title%20IX%20at%2045Advancing%20Opportunity%20through%20Equity%20in%20Education.pdf.
1054 118 Cong. Record 5808 (1972).
1055 Title IX & Issues: What is Title IX: A Title IX Primer, Women’s Sports Foundation (April 8,
2018, 2:16 PM), https://www.womenssportsfoundation.org/advocate/title-ixissues/what-is-title-ix/title-ix-primer/.
1053

149
Title IX, along with important interpretation documents, established the three-part test to
clarify the “equal opportunity” requirement of Title IX.1056 An institution can demonstrate
effective accommodation by meeting any one of the test’s three prongs:
(1) Whether intercollegiate level participation opportunities for
male and female students are provided in numbers substantially
proportionate to their respective enrollments; or
(2) Where the members of one sex have been and are
underrepresented among intercollegiate athletes, whether the
institution can show a history and continuing practice of
program expansion that is demonstrably responsive to the
developing interest and abilities of the members of that sex; or
(3) Where the members of one sex are underrepresented among
intercollegiate athletes, and the institution cannot show a
continuing practice of program expansion as that cited above,
whether it can be demonstrated that the interests and abilities of
the members of that sex have been fully and effectively
accommodated by the present program.1057
Prong one is commonly referred to as substantial proportionality. The OCR’s formula for
determining substantial proportionality tolerates up to a 2 percentage point difference between
participation and enrollment rates at large high schools and up to an 18 percentage point
difference at smaller schools, such as a middle school, that might have only one boys’ and one
girls’ team.1058 If male and female students do not participate in athletics at the same rate they are

Title IX of the Education Amendments of 1972, 20 U.S.C. § 1682 (2015). Title IX of the
Education Amendments of 1972; a Policy Interpretation; title IX and Intercollegiate
Athletics (1979 Policy Interpretation), 44 Fed. Reg. 71,413 (Dec. 11, 1979).
1057
Id.
1058 Title IX Athletics Q & A, Good Sports, Inc.,
Title IX & Issues: What is Title IX: A Title IX Primer, Women’s Sports Foundation (April 8,
2018, 2:16 PM), http://titleixspecialists.com/wp-content/uploads/2013/09/Q-A-ThreePart-Test.pdf.
1056
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enrolled, institutions still have two other avenues to demonstrate that they are not discriminating
against a gender.
Prong two, expanding participation, requires institutions to add opportunities for the
underrepresented gender. The opportunities may be on new teams or through additional levels on
pre-existing teams. The OCR has not mandated a specific number of opportunities or a certain
time frame in which the expansion of opportunities needs to exist in order to be compliant.
Prong three, here referred to as effectively accommodating, considers three questions:
(1) Is there unmet interest in a particular sport?
(2) Is there sufficient ability to sustain a team in the sport?
(3) Is there a reasonable expectation of competition for the team?1059
An institution is considered to be in compliance with prong three if the answer to all three of
these questions is “No.”1060 To meet this prong, many schools choose to survey students to
gather information about their athletic interests.
As clarified numerous times by the OCR, an institution is compliant with Title IX if any
one of the three prongs is met. Institutions may elect to remedy the violations via a resolution
agreement. If an institution chooses not to do so, courts may impose damages and the OCR may
terminate federal funding to the institution or, in the case of an OCR investigation, refer the case
to the Department of Justice.1061 As noted in Chapter Two, however, most institutions elect to
enter into resolution agreements.

Cantu, supra note 322.
Diane Marshall Freeman, Partner, Fagen Friedman & Fulfrost, Presentation at the
National School Boards Association Council of School Attorneys School Law Seminar: Title
IX’s Three-Prong Test in Athletics (March 23-25, 2017).
1061 Valerie McMurtrie Bonnette, How Title IX is Enforced, (2012),
http://titleixspecialists.com/wp-content/uploads/2013/09/How-Title-IX-is-Enforced.pdf.
1059
1060
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Analysis of the Three-Part Test in Title IX Litigation
As outlined in Chapter Two, the three-part test is frequently used to determine Title IX
compliance. The cases in Chapter Two were analyzed to look for when and how courts applied
each individual prong of the three-part test. OCR investigations were also examined relative to
the application of the three-part test.
Table 1 outlines a summary of these findings for all interscholastic cases where a
decision was rendered. Decisions rendered were not always based solely on the three-part test, as
institutions were also required to provide equal treatment in areas discussed in the next section.
A “Y” indicates the prong was met. An “N” indicates the prong was not met, and an “NE”
indicates the prong was not examined by the court in question.

Table 1. Analysis of the Three-Part Test in Title IX Litigation
CASE/OCR
COMPLAINT
Randolph v. Owasso
SD 1011
McCormick v. SD of
Mamaronek
Wieker v. Mesa
County Valley SD
Jackson v.
Birmingham BOE

Substantial
Proportionality Met

Expanding
Participation Met

Effectively
Accommodating Met

NE

NE

NE

N

N

N

N

N

Y

NE

NE

NE

Hingham

N

N

NE

Idaho Falls SD 91

N

N

N
(Continued on following page)
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Table 1 continued
Indianapolis PS
OCR Investigation of
Irvine Unified SD
OCR Investigation of
Deer Valley Unified
SD
OCR Investigation of
Houston Independent
SD
OCR Investigation of
Columbus City
Schools
OCR Investigation of
Wake County Public
Schools
OCR Investigation of
Worcester Public
Schools
OCR Investigation of
Henry County Schools
OCR Investigation of
Clark County SD
OCR Investigation of
NY City DOE
OCR Investigation of
Chicago Public SD
OCR Investigation of
Sioux Falls SD
OCR Investigation of
Oldham County
Schools
Parker v. Franklin
Community School
Corporation
OCR Investigation of
EvansvilleVanderburgh School
Corporation

N

N

N

N

N

NE

N

NE

NE

NE

NE

NE

N

NE

NE

N

NE

NE

N

NE

NE

N

N

NE

N

N

NE

N

N

N

N

N

NE

N

N

NE

N

N

NE

NE

NE

NE

N

N

NE
(Continued on next page)
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Table 1 continued
American Sports
Council v. US Dept. of
Ed
OCR Investigation of
District of Columbia
Public Schools
Myers v. BOE of the
Batavia SD

NE

NE

NE

N

N

N

NE

NE

NE

N

N

N

Davis v. McMinn
County BOE

NE

NE

NE

Ezell v. Fayetteville PS

NE

NE

NE

NE

NE

NE

Olllier v. Sweetwater

Working v. Lake
Oswego
Y = Prong met
N = Prong not met
NE = Prong not examined

As suggested in Table 1, the prongs most often not met by institutions are substantial
proportionality and expanding participation. Courts typically review these two prongs first before
examining prong three. Of the ten interscholastic cases reviewed, the courts determined three
institutions did not provide substantial proportionality, two were not expanding participation, and
only one involved not effectively meeting the needs of students. In McCormick v. School District
of Mamaronek,1062 Wieker v. Mesa County Valley School District,1063 and Ollier v.
Sweetwater,1064 courts found the school districts in question did not provide substantial
proportionality. In McCormick and Ollier, the plaintiffs prevailed as the district violated all three
prongs; however, in Wieker, the court determined the school district met prong three and was,
therefore, compliant with Title IX. These three cases applying the three-part test are instructive.
McCormick, 370 F.3d 279 (2d Cir. 2004).
Wieker, 2007 U.S. Dist. LEXIS 11956 (D. Colo. Feb. 21, 2007).
1064 Ollier, 604 F. Supp. 2d 1264, 1267 (S.D. Cal. 2009).
1062
1063
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Enrollment numbers and athletic participation rates are fairly easy to calculate at the
interscholastic level; courts may find the first prong easy to review and schools may find it
difficult to challenge. Either the participation rates are proportionate or not. Therefore, K-12
schools are advised to closely monitor their athletic participation rates relative to their enrollment.
In regards to OCR complaint data, sixteen of the seventeen interscholastic OCR
complaints reviewed determined the schools in question violated the first prong of the test,
substantial proportionality, and thirteen violated the second part, expanding participation. Many
school districts entered into a settlement agreement prior to the conclusion of the investigation,
which may partially account for why only four cases noted a violation of prong three. Here,
again, the most common violation of Title IX occurred when school districts have an imbalance
of athletic opportunities proportionate to enrollment.
Analysis of Elements in Title IX Litigation
In addition to equal access to athletic opportunities, Title IX requires equal treatment
within the opportunities. Recent litigation and OCR compliance investigations have focused on
claims of inequitable treatment between the genders.1065 The Title IX Regulations developed in
1975 outlined ten elements that would be considered when determining whether equal
opportunities for male and female athletes were being offered by a school.1066 The ten elements
that educational institutions are directed to consider are:

Suzanne Eckes & John Minear, Friday Night Lights, Principal Leadership, Jan. 2015, 10-12.
Susan Eckes, Title IX at 45: Equal Treatment of Students in High School Athletic Programs,
25 Amer. J. Gender, Social Policy & Law 391 (2017)
1065
1066
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(1)

Whether the selection of sports and levels of competition
effectively accommodate the interests and abilities of
members of both sexes;
(2) The provision of equipment and supplies;
(3) The scheduling of games and practice time;
(4) Travel and per diem allowance;
(5) Opportunity to receive coaching and academic tutoring;
(6) The assignment and compensation of coaches and tutors;
(7) The provision of locker rooms, practice and competitive
facilities;
(8) The provision of medical and training facilities and services;
(9) The provision of housing and dining facilities and services;
and
(10) Publicity.1067
For example, a school might be in violation of the “medical” element of Title IX equal
opportunity analysis if an athletic trainer were provided for football, a men’s’ sport, but no
female sports. Likewise, the “compensation” element could be violated if coaches of male sports
were paid twice as much as their counterparts who coached female sports.
As noted in Chapter Two, Title IX equal treatment claims at the interscholastic level have
become more prevalent in recent years.1068 The cases and OCR complaints in Chapter Two were
examined to look for when and how courts and the OCR applied each of the equal treatment
elements. Table 2 includes all interscholastic cases and OCR complaints where the equal
treatment elements were applied and a decision was rendered.

34 CFR § 106.41 (c).
Erin Buzuvis & Kristine Newhall, Equality Beyond the Three-Part Test: Exploring and
Explaining the Invisibility of Title IX’S Equal Treatment Requirement, 22 Marq. Sports L. Rev.
427, 431 (2012)
1067
1068
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Table 2. Analysis of Elements in Title IX Litigation

McCormick v.
School District of
Mamaronek
Wieker v. Mesa
County Valley
School District
Jackson v.
Birmingham
Board of
Education
Hingham Public
School District
Idaho Falls School
District 91
Indianapolis
Public Schools
OCR
Investigation of
Irvine Unified
School District
OCR
Investigation of
Deer Valley
Unified School
District

Publicity

Housing

Medical

Facilities

Compensation

Coaching

Travel

Scheduling

Equipment

CASE/OCR
COMPLAINT

Selection

ELEMENT

X
X

X

X

X

X

X

X

X

X

X

X
X

X

X
(Continued on following page)
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Table 2 continued
OCR
Investigation of
Houston
Independent
School District
OCR
Investigation of
Columbus City
Schools
OCR
Investigation of
Wake County
Public Schools
OCR
Investigation of
Worcester Public
Schools
OCR
Investigation of
Henry County
Schools
OCR
Investigation of
Clark County
School District
OCR
Investigation of
New York City
Department of
Education
OCR
Investigation of
Chicago Public
School District
OCR
Investigation of
Sioux Falls School
District

X

X

X

X

X

X

X

X

X

X

X

X

X
(Continued on following page)
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Table 2 continued
OCR
Investigation of
Oldham County
Schools
Parker v.
Franklin
Community
School
Corporation
OCR
Investigation of
EvansvilleVanderburgh
School
Corporation
OCR
Investigation of
District of
Columbia Public
Schools
Myers v. Board of
Education of the
Batavia School
District
Ollier v.
Sweetwater
Davis v. McMinn
County Board of
Education
Ezell v.
Fayetteville
Public Schools
Working v. Lake
Oswego

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

X

While each of the ten factors was addressed in at least one of the Title IX cases reviewed,
some factors were referenced far more frequently than others. Recent complainants and litigants
have primarily targeted a few factors. For example, the most common factor/non-compliance
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area observed by courts is in the area of equipment. Courts in eight of the ten cases noted
equipment as an area of non-compliance. The second most frequently addressed factor (in seven
of the ten cases) was facilities. Six of the cases addressed scheduling.
Most of the recent cases, Myers v. Board of Education of the Batavia School District,1069
Ollier v. Sweetwater,1070 Davis v. McMinn County Board of Education,1071 Ezell v. Fayetteville
Public Schools,1072 and Working v. Lake Oswego,1073 all involved softball teams. In these cases,
softball players or their parents alleged a disparity between softball and baseball equipment and
facilities provided by the district. Three of these cases also alleged a disparity in the scheduling
of softball versus baseball games. In the courts’ analysis of equity, softball is often paired with
baseball since they are fairly equivalent sports that can provide concrete examples of unequal
treatment.1074 For example, in Ezell v. Fayetteville, a fairly clear example of inequity in the
provision of equipment was demonstrated when parents of female softball players were required
to purchase equipment that was provided by the school to the boys’ baseball team.1075 In
Working v. Lake Oswego, the girls’ softball team had a dirt softball field while the boys’ baseball
team had an artificial turf field on campus.1076
Discrepancies in softball and baseball facilities may still be very prevalent because of the
unique needs of the sports. Although they are similar in many ways, the sports require fields of
Myers, No. 13-CV-342S (W.D.N.Y. September 4, 2016).
Ollier, 604 F. Supp. 2d 1264, 1267 (S.D. Cal. 2009).
1071 Davis, No. 1:14-cv-278 (D. Tenn. February 24, 2017) (Stipulation of Dismissal).
1072 Ezell, No. 15-5161 TLB (W.D. Ark. filed July 14, 2015).
1073 Working, No. 3:2016cv00581 (D. Or. filed April 4, 2016).
1074 Buzuvis, supra note 1068, at 435.
1075 Ezell, No. 15-5161 TLB (W.D. Ark. filed July 14, 2015).
1076 Working, No. 3:2016cv00581 (D. Or. filed April 4, 2016).
1069
1070
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different sizes and different types of equipment. This could make the baseball/softball
discrepancy especially challenging. For example, boys’ and girls’ soccer can be played on the
same field, unlike baseball and softball, which require different fields. Thus, a school with a
boys’ soccer field already in existence need only establish a girls’ team in order to increase
athletic opportunities for females. However, a school with a boys’ baseball team which wanted
to offer girls’ softball would need to build an entirely new ball field.
Inequitable scheduling of boys’ and girls’ teams was highlighted by Communities for
Equity v. Michigan High School Athletic Association.1077 The athletic association at issue in this
case admitted they scheduled girls’ soccer around the boys’ soccer schedule to ensure the boys’
team would not have to share facilities or coaches, even though it meant the girls’ team would
not be able to participate in the state championship series.1078 The court perceived this to be a
fairly concrete example of harm to the girls’ soccer players. Here, the court found this scheduling
system to be inequitable. If facilities and coaches were limited, the court ruled boys’ and girls’
teams would have to share the burden and alternate seasons. Another option would be to find
facilities and coaches to facilitate both seasons when there is a state championship series.
The pattern of non-compliance with the ten factors in OCR investigations was fairly
similar to that seen in Title IX litigation. The most common area of non-compliance found in the
OCR investigations, in fifteen of the seventeen total investigations, was selection. The second
most common area, for five of the seventeen complaints, was facilities. Many of the districts that
did not provide equitable selection of sports and levels of competition had never surveyed
Communities for Equity, 178 F. Supp. 2d 805, 862, 2001 U.S. Dist. LEXIS 21728 (W.D.
Mich., 2001).
1078 Id.
1077

161
students to determine athletic interests and abilities. If a district did not have information about
interests, it would not be possible to know if they were providing an appropriate selection of
athletic opportunities. In many cases, inequities in the factors arose due to booster club funding,
which is often used to pay for facilities, equipment, and coaches. The courts and the OCR’s view
of this influence will be further explored in Chapter Four.
Analysis by Court Jurisdiction
As a federal statute, Title IX was created to prohibit discrimination on the basis of gender
in athletics throughout the United States; however, not every geographical region has
experienced Title IX interscholastic lawsuits. The cases in Chapter Two were analyzed to look
for any noticeable patterns in jurisdiction, originating within different federal district and circuit
courts. As noted in Chapter Two, interscholastic Title IX cases have been heard in ten different
federal district courts across the country and appealed to five of thirteen federal circuit courts of
appeal. Table 3 outlines all reviewed Title IX interscholastic cases and identifies the court(s)
issuing the decisions. As indicated previously, not all cases were appealed.
Table 3. Analysis By Court Jurisdiction
COURT
CASE
Randolph v. Owasso School
District
McCormick v. School District of
Mamaronek

Initial Court

Court of
Appeals
Unappealed

U.S. District Court for the
Northern District of Oklahoma
U.S. District Court for the
2nd Circuit
Southern District of New York
(Continued on following page)
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Table 3 continued
Wieker v. Mesa County Valley
School District
Jackson v. Birmingham Board of
Education
Communities for Equity v.
Michigan High School Athletic
Association
Parker v. Franklin Community
School Corporation
Myers v. Board of Education of
the Batavia School District
Ollier v. Sweetwater
Davis v. McMinn County Board
of Education
Ezell v. Fayetteville Public
Schools
Working v. Lake Oswego

U.S. District Court for the
District of Colorado
U.S. District Court for the
Northern District of Alabama
U.S. District Court for the
Western District of Michigan

Unappealed

U.S. District Court for the
Southern District of Indiana
U.S. District Court for the
Western District of New York
U.S. District Court for the
Southern District of California
U.S. District Court for the
Eastern District of Tennessee
U.S. District Court for the
Western District of Arkansas
Settlement Agreement reached
before court ruling

7th Circuit

11th Circuit
6th Circuit

Unappealed
9th Circuit
Unappealed
Unappealed

There are thirteen U.S. courts of appeals, which decide appeals from federal district
courts and for specific federal courts and administrative agencies. Figure 1 indicates, numbered
circuit courts and the D.C. circuit hear cases from the corresponding geographic areas.
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Figure 1. Geographical Boundaries of U.S. Courts of Appeals and U.S. District Courts

Geographical Boundaries of U.S. Courts of Appeals
and U.S. District Courts
as set forth by 28 U.S.C. §§ 41, 81–131
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All eleven of the interscholastic Title IX cases originated in different district courts
distributed throughout New York, the Southeast, Midwest and Southwestern parts of the United
States. Interestingly, of the cases reviewed, none were heard in the 5th circuit or along the east
coast (1st, 3rd, and 4th circuit courts). This trend might be explained, in part, by population trends.

1079

Federal Judicial Center, Geographical Boundaries of U. S. Courts of Appeals and U.S.
District Courts (1999), https://www.fjc.gov/content/geographical-boundaries-us-courts-appealsand-us-district-courts-0 (last visited April 23, 2018, 9:08 PM).
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According to the 2010 United States Census, these circuit court regions are among the least
populated in the United States.1080
As outlined above, five Title IX interscholastic cases were appealed to a circuit court.
Each of the five cases appealed were heard in different circuit courts. Cases were appealed to
U.S. Courts of Appeals in the 2nd, 6th, 7th, 9th, and 11th circuits. As can be seen on the graphic
above, these circuit courts are located in the Midwest, Southeast, and West Coast regions of the
United States.
As suggested by the table and map above, while Title IX litigation at the interscholastic
level is still relatively new, there is already a trend indicating cases are not being heard in the
middle and east coast regions of the United States. Even more troubling, many of the states that
have not experienced Title IX litigation at the interscholastic level are also states that have the
greatest gender inequality in athletics and are among the poorest in the country.1081 According to
the National Women’s Law Center (NWLC), over fifty percent of Mississippi and Louisiana
high schools have large gaps between the number of athletic opportunities for girls versus boys.
A gap is considered large when there is a 10-point or greater difference between the percentage
of athletic opportunities for boys and girls and the percentage of total boys and girls enrolled in a
school. It is significant to note regions of the country with higher concentrations of low-income
students and fewer resources have also experienced fewer Title IX interscholastic cases.1082 It is

United States Census Bureau, Census Data Mapper (April 23, 2018),
https://www.census.gov/geo/maps-data/maps/datamapper.html.
1081 Alia Wong, Where Girls Are Missing Out on High-School Sports, THE ATLANTIC, (June 26,
2015), https://www.theatlantic.com/education/archive/2015/06/girls-high-schoolsports-inequality/396782/.
1082 Id.
1080
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possible individuals in these areas do not have the resources needed to pursue litigation to rectify
discrimination in athletics.
Analysis of the Frequency of Interscholastic Title IX Decisions
The cases and OCR investigations were also reviewed to determine frequency by decade.
As noted in Chapter Two, interscholastic Title IX court cases and OCR investigations have been
increasing in recent years.1083 As discussed throughout chapter Two, the OCR has the authority
to enforce Title IX.1084 A primary mechanism for enforcement is an OCR investigation initiated
as a result of a complaint or a compliance review. Any individual may initiate a Title IX OCR
complaint whether they were subject to the discrimination or not. OCR compliance reviews are
periodically initiated by the agency itself after receiving information from individuals, media
sources, or organizations that suggest a violation.1085 Once the OCR receives a complaint, it first
seeks a voluntary resolution. If a successful resolution is not reached, the OCR then embarks
upon an investigation. OCR compliance reviews always lead to an investigation.
Individuals may also file a lawsuit alleging a Title IX violation. The OCR does not have
jurisdiction over the resulting lawsuits, however. Although these individuals must first file a
complaint with the OCR, they are not required to engage in all remedies recommended by the

Elizabeth Kristen & Cacilia Kim, Unequal Play, 38 L.A. Lawyer 24 (2015).
20 U.S.C. 1682 (1994).
1085 Evan Allen & Marcella Bombardieri, US Presses 55 Colleges on Response to Assaults,
The Boston Globe (May 2, 2014),
https://www.bostonglobe.com/metro/2014/05/01/three-new-mass-colleges-surfacetally-assault-probes/hKAztuZkr3S1zwNKl3EnGP/story.html.
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OCR prior to filing a lawsuit.1086 Interestingly, prior to 2010, OCR complaints were mostly filed
against colleges and universities. Figure 2 includes all reviewed Title IX interscholastic cases
and OCR Investigations where a decision was rendered.
Figure 2. Frequency of Interscholastic Title IX Decisions
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As shown in Figure 2, after two decades devoid of interscholastic Title IX decisions and
four decades devoid of interscholastic OCR investigations, both the number of court cases and
OCR investigations have been steadily increasing. The increase in interscholastic Title IX
decisions is somewhat understandable given the history of the law. As noted in Chapter Two,
the two decades following Title IX being signed into law, the 1970s and 1980s, saw the
Department of Health, Education, and Welfare revising guidance, offering extensions for

Valerie McMurtrie Bonnette, How Title IX is Enforced, (2012),
http://titleixspecialists.com/wp-content/uploads/2013/09/How-Title-IX-is-Enforced.pdf.
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compliance, and addressing some challenges to the scope of the law.1087 Due to the lack of clarity
from the OCR, litigation did not begin immediately following Title IX’s passage. It is likely that
individuals and institutions did not fully understand the three-part test set forth in the 1979
Policy Interpretation1088 or the elements required by Title IX.
During the 1970s, little pressure in the form of complaint investigation or compliance
reviews was applied by the Department of Health, Education and Welfare (HEW) to enforce
compliance during this time because the department’s focus was more on communicating
revisions and clarification of the regulations as opposed to actual enforcement.1089 In the 1980s,
the OCR, now charged with overseeing Title IX, published the 1980 Title IX Intercollegiate
Athletics Investigators Manual, which did not reference interscholastic athletics.1090 During this
decade, a few lower courts and the Supreme Court, in University of Richmond v. Bell and Grove
City v. Harris, Grove City v. Bell, held Title IX did not apply to athletics because athletic
departments did not directly receive federal funding.1091 Thus, it is entirely unsurprising that
there is no Title IX case activity during these years.
In 1990, the Title IX Investigator’s Manual provided guidance regarding Title IX
compliance in both collegiate and interscholastic athletics.1092 Along with the clarification that
Title IX applied to interscholastic athletics, the Supreme Court’s decision in Franklin v.

Buzuvis, supra note 1068, at 435.
Title IX of the Education Amendments of 1972; a Policy Interpretation; Title IX and
Intercollegiate Athletics (1979 Policy Interpretation), 44 Fed. Reg. 71,413 (Dec. 11, 1979).
1089 Buzuvis, supra note 1068, at 435.
1090 Intercollegiate Athletics Investigator’s, supra note 218.
1091 Univ. of Richmond v. Bell, 543 F. Supp. 321 (E.D. Va. 1982); Grove City Coll. v. Harris,
500 F. Supp. 253 (W.D. Pa. 1980); Grove City Coll. v. Bell, 465 U.S. 555 (1984).
1092 Valerie Bonnette & Lamar Daniel, Office for Civil Rights, Dep’t of Educ., Title IX Athletics
Investigator’s Manual (1990).
1087
1088
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Gwinnett1093 established that Title IX provided for awarding plaintiffs’ damages. As might be
expected given these changes, Title IX litigation at the interscholastic level began to increase.1094
Despite this, during the 2000s, litigation and OCR investigations continued to focus primarily on
intercollegiate athletics.
While court cases must be initiated by the individuals subject to discrimination, OCR
complaints may be filed by anyone. When the National Women’s Law Center filed multiple
complaints that resulted in resolution agreements in 2010, more individuals began to step
forward to file complaints. In 2010, the OCR also began periodically conducting compliance
reviews of public school districts.1095
The surge in OCR investigations of K-12 school districts beginning in 2010 was most
certainly a result of the OCR’s 2010 Policy Clarification, which not only outlined compliance
with part three of the three-part test, but also specifically referenced interscholastic sports.1096
This Policy Clarification also withdrew guidance provided in the 2005 Additional Clarification
that allowed school districts to assume that a lack of response to an athletic interest survey meant
a lack of interest.1097 Shortly thereafter, in 2010, the National Women’s Law Center filed Title
IX complaints against twelve school districts alleging discrimination in athletics. Prior to the
completion of the investigations, many of the districts agreed to resolution agreements. It is very
likely that by seeing the successful resolution of these complaints (with the additional guidance
Franklin, 503 U.S. 60 (1992).
Buzuvis, supra note 1068, at 435.
1095 Evan Allen & Marcella Bombardieri, US Presses 55 Colleges on Response to Assaults,
The Boston Globe (May 2, 2014),
https://www.bostonglobe.com/metro/2014/05/01/three-new-mass-colleges-surfacetally-assault-probes/hKAztuZkr3S1zwNKl3EnGP/story.html.
1096 Intercollegiate Athletics, supra note 638.
1097 Part Three, supra note 518.
1093
1094
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provided by the 2010 Policy Clarification) other individuals and organizations were then
encouraged to begin filing complaints. Unless school districts pay close attention to ensuring
Title IX compliance, it is entirely likely that the trend of increasing litigation will continue.
Analysis of Cases by Sport
Initial Title IX litigation focused broadly on gender discrimination within athletic
departments. More recently, litigants have filed lawsuits alleging inequities on certain athletic
teams, often comparing them to equivalent sports offered to the other gender. The Title IX
interscholastic cases discussed in Chapter Two were reviewed to determine if there were certain
sports more frequently at issue in Title IX interscholastic litigation than others. Table 4 lists all
reviewed interscholastic Title IX cases that referenced a particular sport as opposed to the
athletic program in general.
Table 4. Analysis of Cases By Sport
CASE
Randolph v. Owasso School District
McCormick v. School District of Mamaronek
Wieker v. Mesa County Valley School District
Jackson v. Birmingham Board of Education
Communities for Equity v. Michigan High School
Athletic Association
Parker v. Franklin Community School Corporation
Myers v. Board of Education of the Batavia School
District
Ollier v. Sweetwater
Davis v. McMinn County BOE
Ezell v. Fayetteville Public Schools
Working v. Lake Oswego

SPORT AT ISSUE IN
LITIGATION
Softball
Soccer
Volleyball
Basketball
Volleyball, Basketball, Soccer
Basketball
Softball
Softball
Softball
Softball
Softball
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As outlined in the Table 4, of the eleven cases, two involved basketball, one involved
soccer, one involved volleyball, and one involved all three sports. The most prevalent sport at
issue, in six of these eleven cases, was softball. As noted earlier in this chapter, courts have
viewed softball and baseball to be equivalent sports. This has likely prompted softball players
and their parents to increasingly compare the quality of facilities and provision of equipment
relative to their high school’s boys’ baseball teams. Although Title IX does not require softball
and baseball fields to be the same (in part because the rules of the game actually require
differences such as field dimensions and location of the pitching area) they must be of the same
quality. Softball and baseball equipment must also be provided by the school in a similar fashion.
The increase in Title IX litigation related to interscholastic softball prompted the OCR to
begin conducting “modified reviews” of school district athletic programs.1098 These modified
reviews focus only on baseball and softball and often target aspects related to the facilities
provided. Facility considerations include: field surface quality, dugouts, scoreboards, fencing,
bullpens, batting cages, lights, press boxes, equipment storage, spectator seating, concessions,
restrooms, locker rooms, umpire locker rooms, as well as on-campus versus off-campus and
portable versus permanent facilities.1099 The trend of plaintiff victories in softball-related cases
suggests that districts would be wise to remedy baseball/softball inequities or risk losing in court.

Title IX Athletics Q & A, Good Sports, Inc., Baseball/Softball Facilities, Women’s Sports
Foundation (April 8, 2018, 2:17 PM), http://titleixspecialists.com/wpcontent/uploads/2013/09/Q-A-Baseball-Softball-Fields.pdf.
1099 Id.
1098
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Analysis of Cases by Gender
In the media it is fairly typical for Title IX to be conceptualized as a “girls” protection
statute. While the origins of Title IX, as outlined in Chapter Two, certainly suggest that the
statute was written with girls’ equal educational opportunities in mind, the law is in no way
applicable to just this gender. Title IX regulations prohibit discrimination on the basis of either
gender. Given the historic patterns of discrimination in girls’ sports (as compared to boys’
sports), the cases from Chapter Two were analyzed to look at the percentage of plaintiffs from
each gender represented in the litigation reviewed. Table 5 lists the gender of the primary
plaintiff (or primary “group” of plaintiffs) involved in the identified cases.
Table 5. Analysis of Cases By Gender
CASE
Randolph v. Owasso School District
McCormick v. School District of Mamaronek
Wieker v. Mesa County Valley School District
Jackson v. Birmingham Board of Education
Communities for Equity v. Michigan High School
Athletic Association
Parker v. Franklin Community School Corporation
Myers v. Board of Education of the Batavia School
District
Ollier v. Sweetwater
Davis v. McMinn County BOE
Ezell v. Fayetteville Public Schools
Working v. Lake Oswego

PLAINTIFF(S)
GENDER
Female
Female
Female
Male
Female
Female
Female
Female
Female
Female
Female

As outlined in Table 5, over 90% of the plaintiffs in the reviewed interscholastic athletic
Title IX cases were female. The one exception, Jackson v. Birmingham Board of Education,
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involved a plaintiff that was a male basketball coach who complained about inequities between
girls’ and boys’ athletic opportunities at Ensley High School. Although the Supreme Court did
not find Mr. Jackson was (himself) directly subjected to discrimination, he was the recipient of
retaliation for having reported a Title IX violation and, therefore, eligible for Title IX protection
and remedies.
The finding that only one of the Title IX cases reviewed involved a male plaintiff is
significant. While Title IX applies equally to men and women, the pattern of petitioners being
overwhelmingly female suggests a significant trend in the gender of those seeking relief under
this statute. It is perhaps even more telling that in the one Title IX case reviewed that had a male
plaintiff, the impacted party the plaintiff sought to litigate for were his female athletes. Thus,
even though it is accurate to say that all Title IX litigants have not been female, it is also accurate
to note that 100% of recent Title IX cases have sought to address inequalities for female athletes.
As litigation continues over the next decade and, presumably, athletic opportunities,
facilities, etc. for female athletes improve, it may be entirely likely that the courts will begin to
see Title IX petitions brought by or on behalf of male athletes. It is important for administrators
to note that while current petitioners in Title IX cases have overwhelmingly been female, Title
IX is not explicitly a “female” issue. It is essential that when school districts review their athletic
facilities, policies, etc. for Title IX compliance that the focus is not solely on female athletics.
Male athletes are equally impacted by Title IX and must be equally protected by this legislation.
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Analysis of the Impact of Booster Club Funding
With many school districts facing budget cuts, athletic teams are constantly looking for
alternative ways to infuse money into their programs. Many schools are turning to booster club
fundraising to make up the difference between what the teams want and what school district
budgets can provide. Families are often eager to donate money or fundraise to ensure their
children’s teams have upgraded benefits such as state of the art athletic facilities. Booster club
money can often be used more flexibly than money from the school district; however, according
to Title IX, use of this money cannot result in a funding discrepancy that results in gender
discrimination.1100 Once a team accepts booster club funds it becomes public money, which is
then subject to Title IX regulations. Many school districts have failed to develop policies that
oversee booster club spending and leave districts at risk for Title IX litigation or OCR
investigations.
The Title IX cases and OCR investigations outlined in Chapter Two were reviewed to
determine if booster club funding was at issue in the case. Table 6 lists the cases that noted a
booster club issue. Booster club funds are often used to offset limited school district budgets.
Often, teams use funds raised by booster clubs to compensate additional coaches, purchase
equipment, and build or enhance facilities. However, school districts must be cautious when
using these funds so as not to create inequitable opportunities or benefits for one gender. Schools
have an obligation to remedy any inequities caused by the influx of booster club funding.

Bob Butler, Title IX Issues Involving Booster Clubs and Facilities – How Equity Impacts
Both, Wisconsin Association of School Boards, (April 23, 2018, 10:08 PM),
https://awsa.memberclicks.net/update-article--title-ix-issues-involving-booster-clubsand-facilities---how-equity-impacts-both
1100
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Table 6. Analysis of the Impact of Booster Club Funding
BOOSTER
CLUB ISSUE

CASE/OCR COMPLAINT
McCormick v. SD of Mamaronek

N

Wieker v. Mesa County Valley SD

N

Jackson v. Birmingham BOE

N

OCR Investigation of Hingham Public SD

Y

OCR Investigation of Idaho Falls SD 91

N

OCR Investigation of Indianapolis PS

N

OCR Investigation of Irvine Unified SD

N

OCR Investigation of Deer Valley Unified SD

N

OCR Investigation of Houston Independent SD

N

OCR Investigation of Columbus City Schools

N

OCR Investigation of Wake County Public Schools

N

OCR Investigation of Worcester Public Schools

N

OCR Investigation of Henry County Schools

N

OCR Investigation of Clark County SD

N

OCR Investigation of NY City DOE

N

OCR Investigation of Chicago Public SD

N

OCR Investigation of Sioux Falls SD

N

OCR Investigation of Oldham County Schools

N

Parker v. Franklin Community School Corporation

N

OCR Investigation of Evansville-Vanderburgh
School Corporation
OCR Investigation of District of Columbia Public
Schools
Myers v. BOE of the Batavia SD

N
Y
N

(Continued on following page)
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Table 6 continued
Ollier v. Sweetwater

Y

Davis v. McMinn County BOE

N

Ezell v. Fayetteville PS

N

Working v. Lake Oswego

Y

As outlined in the Table 6, four of the 26 Title IX cases and OCR investigations reviewed
involved booster club funding issues. Although this is a small percentage of all of the cases
reviewed, it is not possible to rule out booster club funding as a contributing factor in the
remaining OCR investigations. Many of these investigations led to resolution agreements before
all aspects of athletic programming were investigated, including the role booster club funding
may have had in causing any discrimination. Many school districts are still unaware that booster
club funding falls under the umbrella of Title IX. Because booster club monies may be used to
fund many of the elements at issue in Title IX litigation such as uniforms, facilities, equipment,
and coaches, school districts must ensure that this influx of money into their athletic programs
does not create inequitable opportunities for male and female athletes.
Some OCR investigations and subsequent resolution agreements have determined that
money raised by an individual team cannot be used only on one team but must rather be
deposited into the school’s general athletic fund or the district must allocate its own funding to
rectify the discrepancy that has caused unequal benefits between boys’ and girls’ teams. For
example the OCR investigation of Hingham revealed booster clubs gave unequal benefits such as
upgraded uniforms and travel bags as well as gifts and stipends to compensate additional
coaches. In the case of Working v. Lake Oswego, the district and plaintiff entered into a
Statement of Commitment that required the district to develop a policy to oversee booster club
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funding that will ensure that benefits such as equitable facilities are provided to both the baseball
and softball teams.1101
According to Title IX, school districts are required to have Title IX coordinators that are
responsible for overseeing all forms of compliance, including the use of booster club funding.
Title IX coordinators must be aware of booster club policies for dispersing money to ensure they
do not cause inequities. Often booster clubs for specific teams do not want to have to justify how
they will spend their money. Ultimately, it is the responsibility of the district, not the booster
club, to ensure practices do not violate Title IX. In an attempt to avoid Title IX violations, some
districts have restructured their booster clubs’ efforts into one organization that supports all
athletic teams and even fine arts programs. Doing so may reduce the likelihood of discrepancies
and potential discrimination.
Conclusion
Upon reviewing interscholastic Title IX litigation and OCR investigations, the data
demonstrated school districts are often found to be out of compliance by failing to meet the first
or second prong of the three-part test or provide equitable facilities, equipment, scheduling, and
selection of sports. Within the last ten years there has been an increase in litigation and OCR
investigations involving K-12 school districts. To avoid costly litigation, many would-be cases
have resulted in resolution agreements. It is likely that this trend may continue. Interscholastic
court cases have generally focused more on equal treatment claims as opposed to equal

Working, No. 3:16-cv-00581-SB (Pending in the U.S. District Court for the District of
Oregon, Portland Division, July 14, 2017).
1101
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opportunity claims. Litigation regarding interscholastic cases has occurred throughout the federal
court system, often with favorable outcomes for plaintiffs. The number of OCR Title IX
interscholastic complaints has also increased, as advocacy groups have successfully
demonstrated inequities in opportunities and treatment for male and female high school
athletes.1102 Thus, it is essential for administrators to conduct periodic self-audits and pay greater
attention to proactively complying with Title IX regulations. As the judge noted in Ollier v.
Sweetwater, “[e]qual athletic treatment is not a luxury. It is not a luxury to grant equivalent
benefits and opportunities to women. It is not a luxury to comply with the law.”1103 It is essential
that school districts closely monitor any gender discrepancies in athletics and develop policies to
ensure Title IX compliance.

1102
1103

Buzuvis, supra note 1068, at 454.
Ollier, 858 F. Supp. 2d 1093, 1115 (S.D. Cal. 2012).

CHAPTER 4
CONCLUSION
This final chapter provides a brief overview of the current state of Title IX litigation and
compliance. Several lessons learned from the caselaw analysis are also presented as
opportunities for school districts to develop proactive systems of self-evaluation to avoid
litigation and OCR enforcement penalties. In addition to examining how Title IX is still relevant
to public school districts, further areas of study are presented.
Over forty-five years have passed since Title IX of the Educational Amendments of 1972
was enacted to prohibit discrimination on the basis of gender in educational institutions that
receive federal funding. While Title IX encompasses many forms of discrimination, this study
focused on the impact of the law on athletics in K-12 schools. Initially, much attention was paid
to athletic equality and benefits provided in colleges and universities. In recent years, however,
courts and the media have begun to focus more on the impact of complaints and litigation
brought against K-12 schools.
In Ollier v. Sweetwater, the court suggested, “The importance of applying these
principles in the high school context cannot be overstated: if girls are not afforded equal
opportunity in high school athletics, they will not have the chance to develop the skills necessary
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to complete at the college level.”1104 In other words, the number of female collegiate athletes will
not be proportionate to female enrollment if girls are not given athletic opportunities prior to
college. Greater attention must be paid to athletic opportunities provided to secondary and
elementary students.
Current State of Title IX
Athletic opportunities have expanded greatly for girls; however, a disparity still exists. As
recently as 2017, elementary and secondary schools were providing 1.2 million fewer athletic
opportunities for girls as compared to boys.1105 Research continues to support the benefits of
participation in sports for girls. In addition to reducing the risk of obesity, girls that play sports
demonstrate higher levels of self-esteem and a more positive outlook on their body image.1106
Female athletes are also less likely to engage in risky behaviors such as smoking or sexual
activity. Female high school athletes perform well both on and off the field, earning higher
grades than girls that do not participate in sports.1107

Brief For the United States as Amicus Curiae in Support of Plaintiffs-Appellees and
Urging Affirmance in Part, Ollier v. Sweetwater Union High Sch. Dist., 768 F.3d 843 (2014)
(No. 12-56348).
1105 National Federation of State High School Associations (NFHS), 2015-16 High School
Athletics Participation Survey (2016) available at
http://www.nfhs.org/ParticipationStatistics/PDF/201516_Sports_Participation_Survey.pdf.
1106 Don Sabo and Phil Veliz, Go Out and Play: Youth Sports in America, Women’s Sports
Foundation (2008), available at http://www.womenssportsfoundation.org/wpcontent/uploads/2016/08/go_out_and_play_exec.pdf.
1107 National Federation of State High School Associations, The Case for High School
Activities (last visited May 2, 2018, 7:01 PM), https://www.nfhs.org/articles/the-case-forhigh-school-activities/.
1104
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Despite these benefits, many schools across the United States are still not providing
equitable athletic opportunities for girls and boys. A study by the National Women’s Law Center
in 2012 noted as many as 28 percent of public high schools had inequitable athletic opportunities
that could mean they are in violation of Title IX.1108
Interpretations of Lessons Learned
Although the OCR has yet to withdraw federal funding as a penalty for Title IX noncompliance, litigation costs to defend against Title IX complaints can be expensive. It would
behoove school districts to develop proactive plans to monitor Title IX compliance in an effort to
avoid lengthy court cases and the negative publicity that often surrounds them. Policies and
financial support for K-12 schools across the country vary greatly. However, there are some
broad lessons from this study that can aid districts in developing litigation-resistant plans for
Title IX compliance.
Appoint a Title IX Coordinator
In a Dear Colleague letter to school districts, colleges, and universities, Catherine
Lhamon, the assistant secretary for civil rights, reminded school officials of their obligation to
designate a Title IX coordinator.1109 Coordinators are responsible for maintaining Title IX

Alia Wong, Where Girls Are Missing Out on High-School Sports, THE ATLANTIC, (June 26,
2015), https://www.theatlantic.com/education/archive/2015/06/girls-high-schoolsports-inequality/396782/.
1109 Catherine E. Lhamon, Assistant Secretary for Civil Rights, Dear Colleague Letter: Title IX
Coordinators, Office for Civil Rights, U.S. Dep’t of Educ. (April 24, 2015), available at
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201504-title-ixcoordinators.pdf.
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compliance and for fielding any complaints. Ms. Lhamon noted some of the most extreme Title
IX violations occurred at institutions that failed to designate a Title IX coordinator. Schools are
advised to ensure their coordinators are highly qualified and effective by providing them with
appropriate training and authority.1110 One suggested responsibility of Title IX coordinators is
performing gender equity audits.
Perform Gender Equity Audits
The court in Ollier v. Sweetwater recommended that school districts conduct audits at
least twice a year.1111 Focusing on the equal treatment benefits such as facilities, equipment, and
scheduling, all stakeholders responsible for providing athletic opportunities, including the Title
IX coordinator, athletic director, coaches, booster club representatives, and players should be
involved in the audit. The audit should include recommendations to move toward or maintain
Title IX compliance. Policies and procedures should be created and updated based on the results
of the audit to ensure compliance. Once the audits are complete, school officials should look for
evidence that the school’s athletic program is equitable and attend to any areas that are not.
Specific attention should be given to softball and baseball facilities since districts have
frequently and unsuccessfully attempted to defend disparities (Myers v. Board of Education of
Batavia1112, Ollier v. Sweetwater1113, Davis v. McMinn1114, Ezell v. Fayetteville1115, and Working
v. Lake Oswego1116) as courts have consistently considered these sports to be fairly equivalent.

Id.
Stadler, supra note 974.
1112 Myers, No. 13-CV-342S (W.D.N.Y. September 4, 2016).
1113 Ollier, 604 F. Supp. 2d 1264, 1267 (S.D. Cal. 2009).
1114 Davis, No. 1:14-cv-278 (D. Tenn. February 24, 2017) (Stipulation of Dismissal).
1110
1111
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Utilize a Title IX Compliance Checklist
The following tool, the Title IX Athletics Compliance Checklist for K-12 School
Administrators, may assist Title IX Coordinators in measuring equity in their K-12 school
district. The coordinator may enlist the help of a gender equity committee to complete the
checklist and develop a plan of action to improve equity and comply with Title IX. The
components of the checklist are taken directly from caselaw reviewed in this study. The
components incorporate the three-part test and the equal treatment and benefits required by Title
IX. Completing the checklist will allow districts to be Title IX compliant without having to read
all of the law. This tool is a guide to help users understand the important rules courts and the
OCR have utilized to determine Title IX compliance. The checklist should be completed at
regular intervals to ensure the athletic program continues to meet the requirements of Title IX.
Use of the tool as a proactive measure may allow school districts to thoughtfully plan for and
carry out any changes necessary to move toward or maintain a non-discriminatory athletic
program.

1115
1116

Ezell, No. 15-5161 TLB (W.D. Ark. filed July 14, 2015).
Working, No. 3:2016cv00581 (D. Or. filed April 4, 2016).
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1117 1118 1119 1120 1121

Develop Student Interest Indicators
Title IX Coordinators should also be responsible for identifying student athletic interests
and abilities. As required by the 2010 OCR policy clarification document regarding the threepart test, institutions must use multiple indicators to ascertain student interest in athletic
opportunities.1122 It is recommended that one indicator could be a student interest survey

Know the Score: Investigate Title IX Compliance in High School Athletics, AAUW (April
11, 2018, 5:54 PM), https://www.aauw.org/resource/title-ix-compliance/.
1118 Peg Pennepacker, Conducting a Title IX Self-Audit – A Proactive Measure, National
Federation of State High School Associations (April 11, 2018, 5:14 PM),
https://nfhs.org/articles/conducting-a-title-ix-self-audit-a-proactive-measure/.
1119 Linda Bunker, Neena Chaudhry, Peggy Kellers, Deborah Slaner Larkin, & Verna
Williams, Check it Out: Is the Playing Field Level for Women and Girls at Your School?
(2000).
1120 Illinois High School School Association: Playing Fair Checklist (February 12, 2018, 8:10
PM), https://www.ihsa.org/documents/equity/Equity-PlayingFair_Checklist.pdf.
1121 Title IX High School Checklist,
http://www.canyonspringshighschool.org/ourpages/auto/2015/2/10/39583334/Title%
20IX%20School%20Checklist.pdf.
1122 Part Three, supra note 518.
1117
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administered at least every other year.1123 Other indicators could be requests by students, parents,
or staff for additional sports to be added; interviews with students, coaches, parents, and
administrators; and participation in club or intramural sports.1124
Maintain Transparent Data
Title IX Coordinators should develop systems for maintaining accurate and easily
accessible data regarding student athletic participation rates.1125 When inquiries are made by
parents, advocacy groups, or the media regarding Title IX, institutions should be ready to
provide data indicating they are meeting the needs of their students. A lack of data or delay in
providing the data could lead to negative publicity, formal complaints, or possible litigation.
Provide Training
Institutions are advised to provide frequent training for athletic directors and coaches on
how to effectively evaluate equity within their programs or teams. Training should include
updates to policies regarding uniform procurement (including replacement cycles), fundraising,
facilities standards, access to coaching and facilities, and scheduling. A large number of Title IX
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investigations have revealed many schools do not realize they are obligated to provide equitable
treatment in addition to equitable opportunities.1126
Restructure Booster Clubs
School districts often rely heavily on fundraising and donations from booster clubs to
enhance their own athletic budgets. Sport-specific booster clubs leave school districts at risk for
Title IX unequal treatment complaints if not monitored closely. Many districts have transitioned
to district-wide booster clubs that help fundraise for not only athletics but also for performing
arts programs. In districts utilizing this model for booster clubs, Title IX coordinators and
athletic directors will have only one organization and leadership board with whom to work. A
single booster club can also improve a district’s ability to enforce fundraising policies and track
spending to ensure it does not create an inequitable opportunity or benefit provided to only one
gender.1127
Advocate for OCR Funding
Despite a recommendation from the Trump administration to reduce funding for the
OCR, Congress approved an increased budget for the office in March of 2018. Although the
OCR is charged with enforcing Title IX compliance, it also serves as a resource for school
districts looking to maintain or move toward compliance. The OCR provides guidance in the
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form of Dear Colleague letters as well as training and advisory services.1128 This guidance is
often invaluable to small, rural districts that lack the funding to hire consultants or legal counsel
to assist them with Title IX compliance. Districts could also use lobbyists and become active in
professional organizations such as the National Federation of State High School Associations to
advocate for support for the OCR. They could also support advocacy groups such as The
National Coalition for Women and Girls in Education or the American Association of University
Women that could advocate for continued funding for and support from the OCR.

Respond to Title IX Complaints
School districts must develop procedures to field Title IX complaints and resolve them in
a timely and professional manner. Information about how to field a complaint and with whom to
do so should be public information. The procedures should cover complaints filed by those
discriminated against as well as individuals filing a complaint on behalf other others, such as is
the case when parents file a complaint on behalf of their children. The procedures should include
reasonable timelines for the processing and investigation of a complaint, notifying complainants
of the outcome of the investigation, and rectifying of any inequities unearthed during the
investigation.1129 A prompt response to a complaint could avoid subsequent litigation. In addition
to creating procedures, it is important to publicize them and make the process easily accessible.
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The name of the district’s Title IX coordinator along with the procedures should be linked to the
district’s website and included in the parent/student handbook.
The Future of Title IX
The Trump Administration recently proposed narrowing the scope of civil rights
inquiries.1130 In the case of athletics, these are commonly referred to as Title IX compliance
reviews. Although the focus of limiting these inquiries has been on complaints regarding
transgender students and sexual assault thus far, these limitations may also eventually impact
Title IX athletic complaints. Civil Rights advocates argue the new guidelines, under the direction
of Betsy DeVos, U.S. Secretary of Education, expand occasions when complaints may be
dismissed and may lead to less proactive approaches to reducing discrimination in athletics.
Responsibility for complying with Title IX could shift more to states and local school districts,
reinforcing the need for school officials to be well informed of Title IX regulations. School
districts would be wise to ensure their school board, administrators, Title IX coordinators, and
coaches are active in professional organizations and state athletic organizations that provide
valuable Title IX compliance trainings and self-audit resources.
Areas for Future Study
This study analyzed the history of Title IX litigation and investigations, policy, and
guidance from the OCR. The intent of the study was to understand the history of Title IX, the
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present state of the law, and the likely future implications of the law. A review of the caselaw
provided lessons and best practices for K-12 school districts to become and remain Title IX
compliant with respect to student athletic opportunities.
One area for future study is researching the future role of the OCR in Title IX
compliance. Although Congress recently approved a budget increase for the OCR, in opposition
to the Trump Administration’s recommendation to reduce it, Title IX investigations have been
reduced. Future researchers could examine if this trend continues and (if so) how the reduction
impacts the role of school officials to self-audit for Title IX compliance.
In recent years, there has been a shift in the focus of Title IX litigation and investigations
almost exclusively involving colleges and universities to a focus also on K-12 school districts.
Future researchers could look at how the increase in Title IX ligation involving K-12 school
districts will shape OCR guidance for both K-12 and post-secondary educational institutions in
the future.
New K-12 Title IX complaints and litigation continue to emerge. Recent court cases have
focused on equal treatment claims, mostly involving equity of benefits including facilities,
equipment and supplies for softball teams. Another area that will require future research is
whether the focus of litigation will continue to be on facilities, equipment, and supplies or other
equal treatment benefits such as scheduling or coaching. Further, given the prominence of
softball in the litigation to date, it will be interesting to see if sports other than softball become
the focus of Title IX litigation in the future. Researchers could track litigation patterns to
determine if softball remains the primary sport at issue in litigation or if the “target sport”
evolves over the years.
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The impact of booster club funding has recently been revealed as a contributing factor to
inequities in athletic opportunities in K-12 districts. Confusion about whether funding from
outside organizations such as a booster club falls under Title IX regulations has created the
potential for large inequities in the provision of opportunities and benefits between to boys’ and
girls’ athletic teams. Another area that warrants further investigation is the impact of booster
club funding on Title IX compliance.
Conclusion
Since Title IX was signed into law in law in 1972, athletic opportunities for girls in K-12
school district have increased exponentially. Slightly fewer than 300,000 opportunities for girls
in 1972 grew to over three million in 2016. For the first time in the history of the Olympic
Games, forty years after passage of the law, more women than men represented the United States
in the 2012 Olympic Games in London. Although progress has been made and much guidance
has been provided by the courts and the OCR, ultimately, it will be up to K-12 school district
boards, administrators, and coaches to ensure girls continue to be given equal opportunities to
participate in athletics. The courts and the OCR have been clear. If K-12 school districts choose
to ignore the regulations outlined in Title IX, they will be held accountable.

